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S.J.C. Order of Term Suspension entered by Justice Cypher on August 19, 2019, with an
effective date of September 18, 2019.!
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Admitted to the bar in 1998, the respondent, Robert Carmel-Montes, has practiced on his
own since 2001, focusing on immigration and criminal law.

On August 27, 2015, Juan Rosado approached Attorney Carmel-Montes about
representing Juan’s brother, Jorge Rosado, in a ciiminal case then pending in the Newburyport
District Court. The authorilies had charged Jorge Rosado with possession of more than 100
grams ol cocaine with intenl to distribute and conspiracy lo violate a drug law. The defendant
posted bajl of $20,000 and was released.

Based on his experience, the respondent anticipated that the case would be prosecuted in
superior court. Thus, he and the clicat entered into two separate but materially identical fee
agresments; onc for $13,000 for district courl work and the other for $16,000 for superior court.'
I relevant part, both agreements provided as follows:

. The Client hereby agrees to reimburse the Firm [respondent] for ail

costs and disbursements incurred by it and to pay for all legal services
performed on the Client's behalf at the hourly rates set forth herein
below, This Agreement is nof contingent upon the outcome of the
above-referenced litigation,

2, The Firm hereby acknowledges receipt of § 7y [sic) as an initial
retainer deposit in this matter, and, in consideration of the payment
thereof, agrees to provide legal services in connection therewith, In
lhe event that the sum of money being held is insufficient, the ciient
shall be charged $250.00 per each additional hour of lnbor (billed in

increments of .25 hours).

3. Inthe event the money being held as a retainer is insuflicient to satis(y
any of the Firm’s invoices, the Client shall promptly pay such invoices

!'The district court agresment was signed by Juan Rosado, the defendant’s brother, and the superior court agreeimenl
was signed by the defendant’s girlfriend. There was no question that both [ee agreements represented an
enforceable contract by which Carmel-Montes would provide legal services to Jorge Rosado in contection with a
single eriminal matter, The respondent provided Juan Rosado and the girlfriend with English and Spanish versions
of both agreements. They signed the Spanish versions, which also conlained handweritten entries (nol present in the
English version) sétting forth the amount paid for cach case and identifying the specific case covered by the
agreement,

*1n the agreement for the district court case, the amount in Lhis space was $13,000; for the superior coutt case, it was
$16,000. :
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in full, and replenish the retainer in their [sic] totality. The Client
understands that no precise estimate of costs and/or legal fees can be
given, The total amount of atlorneys’ fees, costs, and disbursements
may be substantially more, or less, than the rctainers. The Firm’s
present estimate to complete this representation is not known.

Any invoice not paid after 30 days from a given date/dcadline shall
permit the Firm to charge 1.5% MONTHLY interest and/or will permit
the Firm, afler notice to the Client, o terminate the representation of
the Ciient ...

Invoices will be submitted to the Client from time to time (gencrally
monthly) and the outstanding sum of time charges and disbursements
of the Firm will be deducted from the retainer. All interim billings
shall be due and payable upon receipt unless otherwise stated, Failure
to pay interim billings promptly, to make the payments as set forth
herein ot to promptly replenish the retainers, will permit the Firm,
after notice (o the Client, (o terminate the representation of the Client
to the extent permitted by applicable rules of Professional Conduct
[sic] and/or the rules of the court, The Client agrees that the final bill
submitted by the Firm for legal foes and costs wilt be due and payable
at the conclusion of the matter or at the termination of the Attorney-
Client relationship,

In the event that, upon either the completion of the within matter, of,
the termination of the Firm’s representation of the Client, the lotal cost
of the legal services performed and disbursements made by the Firm
shall be less than the amount of any retainers paid by the Client, the
balance shall be refunded to the Client by the Firm.

1t is understood and agreed that the hourly time charge for legal
services includes, but is not limited to, the following: ...

(emphasis in original}
On August 28, 2015, Juan Rosado paid Carmel-Montes $13,000, which was deposited

into his IOLTA account. By September 30, 20135, Carmel-Montes had withdrawn the entire




amount and deposited it in his operating account, wﬁerc he used the money lo pay [itm expenses
and himself®

On September 30, 2015, Jorge Rosado was indicted in superior court and his bail was sel
at $100,000, an amount he could not afford. He remained in custoqu for the duration of the case.
On October 5, 2015, the same day that Jorge Rosado’s girtfriend signed the superior court foe
agreement twhich was idcntical to the district courl agreémem), shie paid Carmel-Montes
$16,000, which he deposited into his IOLTA account. As of October 14, 2015, all this money
had been remaved from the IOLTA account,

Ca1‘mcl~Montcs' continved to represent Rosado until March 31,2016 when he was
replaced by successor counscl. Represented by the new Jawyer, Rosado entered a guilty plea and
reccived a seatence of two and one half (2 %) years in the housc of correction. The tespondent
did not pay back any money to Rosado at the end of the case. However, the hearing coramittee
found that he had earned all of the $29,000 paid to him in connection with the two engagement
letters. As set forth in Appendix “B” t() the hearing commillee’s report, Carmel-Montes

performed 123,25 hours of work, which at $250 per hour totaled $30,812.50 of earned fees.’

3 The $13,000 was parl of a total deposit of $20,450 on August 28, 2015, On (he same day, the respondent wrole a
check on the LOLTA account for $15,000. He testified at the hearing that half of the $15,000 check came from the
$13,000 Rosado retainer, As of August 31, 2015, the LOLTA balance was $6,946,17. According to the respondent’s
billing recotds, he had performed only $2,000 worth of legal services on behalf of Rosado by that date. By
September 30, 2015, the respondent had removed all of Rosado’s $13,000 from his IOLTA account, even though he

‘had worked the equivalent of only $5,000.

4 Afer Carmel-Montes deposited the $36,000 check, the TOLTA balance was $28,615.80. He subsequently
deposited $1,000 unrelated to the Rosado casc, leading (o a balance of $29;615.80. He then wilhdrew $29,000 from
the account, leaving an IOLTA balance of $615.80. At this point, according to the respondent’s time records
(Appendix “B” to the Hearing Report), Carmei-Montes had performed $8,562.50 of work on behalf ot his client in
the district cout: and supetior court. Yet, he had transferred out of the IOLTA account approximately $29,000 (the
initial $13,000 froim August and the second payment of $16,000 in October), meaning that he had paid himself af
least $20,437.50 for work that he had not performed.

3 Bar counse| did not question the accuraey or truthfulness of the respondent’s hourly billing, ner did the hearing
committee,
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In a third matter, not dircctly rclevant here, on September 5, 2015, Carmel-Montes agreed
to represent Jorge Rosado in litigation (o recover his car, which the al.}l'horities had seized as part
of the narcotics case. The agreement for the third case called for a fee of $3,000, which was
never paid even though Carmel-Montes and his associate spent time trying to recover the
vebicle, Apparently, they billed for that work under the same file as the criminal case. There is
no question that the total paid was $29,000, not $32,000,

As an issue of fact, the hearing committee found that, with the exception of personal
injury cases, which he billed on ¢ contilllgenl fee basis, the respondent “always used wHat he
rcfel‘*rcd to in his testimony before us as ‘flat fees.*” (Hearing Report, § 39). The committee
accepted thlc respondent’s testimony that it was pot his practice to charge maore than the advance
fee, even though his standard agreement (the same one he us«‘e_d with Rosado) contemplated that
the client would owe additional money if the work exceeded the amount of the initial retainer.

As a matter of contract inlerpretation, the hearing committee recognized thal the
respondent’s cngagement fetter was obviously not a flat fee agrecement. Nowhere in the
document is a “flat fee” mentioned, nor is the client informed that the fee is carned as soon as il
is paid regardless of how much work is performed. Instead, the agreement contains numerous
elements of an arrangement based on billing only for work actually done. Among other things.
the agreement: informed the client that he would be billed at an hourly rate; referred to the
payment as an “initial retainer”; informed the client that, if the work exceeded the retainer, the
client would be billed at $250 per hour; and expressly recognized that the inoney held as a
retainer may not be enough to cover the work (or that the fee earned could be [ess than the
amount of the retainer). None ol these provisions would be relevant or HECCSSEII')’. in a flat fec

agreement, under which the entire [ee is earned as soon as it is paid. Rather than a flat fee, the




$29,000 paid by the client was in the nature of a retainer, that is, legal fees paid in advance.
Pursuant to Mass. IR, Prof. C, LlS(b)(H.), advance rclainers must be held in trust until earncd.

The hearing committce credited the respondent’s testimony that he assured his client’s
representatives that he would net charge them more than $29,000 for the entire case at the trial
court level, {Hearing Committee Report, §43). This testimony is consistent with either a flat fee
or a capped hourly fee arrangement. With a capped hourly fee, the client is billed hourly, and the
lawyer agrees that the total billed for legal services will not exceed a certain amount (529,000 iv
this case). Although the agreement’s language could also be consistent with a flat fee
arrangement, the hearing committee nc.»tcd the absence of evidence that the respondent
understood and explained to the 'clicnt’s-; I:cprcsenlal‘ives the difference between the two types of
engagemeiits, an hourly fee (whether or not capped) and a flat fée. Moteover, nowhere in the
agreement is (he client assured thal the fec would be limited to the amount of the initial retainet,
Fortuitously, the total amount of the bill was almost the same as the amount paid in advance. But
nothing would have prevehted Carmel-Montes from charging additional amounts if there had
been additional work.

The distinctions among various lypes of fee agreements should not have been elusive to
the respondent, In May, 2010, based on three complaints to the Office of Bar Counsel (all of
which arose out of the respondent’s neglect of clienl matters), the respondent ertered into a
diversion agreement, pursuant to which the complaints were dismissed in exchange for his
agreement to consult with the Law Office Management Assistance Project (“"LOMAP”) to
improve his office management, After working with the respondent, LOMAP issued an audit
report, which addressed, among other things, the respondent’s use of fce agreements. He was

informed about the distinction between.a flat fee and the payment of a retainer against which fces




would be billed, He was given examplés of the different types of fee agrecments, including a
sampic flat fee agreement. Thus, no later than 2010, there was no basis or reason for the
respondent t¢ use the agreements he signed with Rosado for a case in which he intended to
charge a flat fee.
ANALYSIS

We affirm the hearing committee’s conciusion that the engagcmém letters at issue in this
case were not flat fec agreements, [nstead, they provided that Carmel-Montes would charge
Rosado an hourly fee for his legal scrvices and that he would bill against the amounts paid in
advance. The agrecments do not refer lo a “flat fee” or otherwise inform (he client that the tofal
payinent ($15,000 and $16,000) would be charged regardiess of the amount of wotk performed.
The agreements provided the opposite, referring repeatedly to a .“relainer.” They stipulated
billing at an hourly rate for work actually performed and provided for additional billings i.f the
work exceeded the amount paid in advance (or a refund i the work were less than the (otal paid
in advance), |

Accordingly, the $29,000 payment was an advance fec retainer, which the attorney was
required to hold in trust until earned. Mass, R. Prof. C. 1.15(b)(3) (“A lawyer shall deposit into a
trust account legal fees and expenses that have been paid in advance, to be withdrawn by the

lawyer only as fees are catned or as expenses incurred”); Matter of Levy, 32 Mass, Att'y Disc,

R. 334, 348 and fn. 13 (2016), citing Matter of Shacif, 459 Mass. 558, 564 (2011). As the

Supreme Judicial Court has recognized, “[Wihere a client pays an attorney a sum of money for

legal fees before the legal fees have beeh earned, the fees advanced, often referved to as a
retainer, belong to the client until earned by (he attorney and must be held as trust funds in a

client trust account.”’ Sharif, 459 Mass. at $64. Failure to hold an unearncd retainer in a trust




account is intentional misuse. Matter oj‘llopwood, 24 Mass. Att’y Disc. R. 354,361 (2008)
(Board Decision}. |

We agree with the commillee that the rcspondem_vio]atcd Rules 1.15(b) (hold trust funds
separate from personal funds); 8.4(¢) (dishonesty, deceit, misrepresentation, or fraud); and 8.4(h)
(conduct adversely reflecting on I'imcssl to pi'acticc) of the Massachusetts Rules of Professional
Conduet. Specifically, we agree that the respondent intentionally (rather than mistakenly) used
(rust funds received on behalf of a client by withdrawing the money before it was earned for
purposes untelated to his representation of the client, He did not intend to deprive the client of
the funds, nor did actual deprivation oceur. As the hearing commitice calculated, by the time
Rosado terminated the engagement, Carmel-Montes had carned all of the $29,000 paid to him in
advance. |

We disagrec with the hearing committee’s indulgent characterization of the misconduct
as the result of a “misunderstanding ol ihc difference between a [lat foe agreement and a fully-
paid capped hourly fee agrecment, ...” (l]lcaring Report, § 56(d)). The hcaring comnitee
concluded that the respondent had vio]qtcd Rule 8.4(c), but paradoxically portra‘ycd the conduct
as “grossly negligent ‘dishonesty.”” (Hcayiﬁg Report, § 56). These conclusions are
incompatible. A violation of Rule 8.4(¢) requires that bar counsel prove intentional miscond uct
such as dishonesty, deceit, fraud or misreprcsentatibn. There is no such thing as “negligent
diéhoncsty,” even whetre the dishonesty is “g,ross]y.ncgligent.” The violation of Rule 8.4(c)
necessarily implicates an intentional state of mind, The conclusion thal there was a Rule 8.4(¢)

violation is consistent with the evidence. Under no reasonable interprelation of the agreements

could they support the respondent’s immediate transfer of the retainer out of his IOLTA acconnt.

These were not flat fee agreements, The respondent knew they were not flat fee agrcements.




Indeed, he drafted them and used them throughout his practice, And if there were any basis for
the respondent to excuse his conduct because of “confusion,” that excuse is belied by his work
with LOMAP in 2010. Rather than accept responsibility for his misconduct, Carmel-Montes
attempted to shift the blame to LOMAP and the Office of Bar Counsel, claiming that they pave
him incorrect information about flal fec agreements, As did the hearing cplﬁmitlee, we reject
this argument. The respondent provided no evidence that LOMAP or OBC instructed hirn to use
an hourly fee agreement in flat fee casc;;.

The hearing comtnittee credited the respondent’s testimony, “as a statement of his own
opinion and belief, that he did not comipit any ‘intentional’ misconduct.” (Hearing Commiltee
Re.port, 940). While the hearing committee may be the-sole judge of eredibility, B.B,O. Rules, §
3.53, we need not accept credibility findings that are inconsistent with other (indings. Matter of
Haese, 468 Mags, 1002, 1007, 30 Mass.; Att’y Dise. R. 205 (2014). Moreover, the commitice’s
decision to “credit” the respondent’s testimony is actually a conclusion on an u.ltimale question
of law, which is not entitled to deference by the board. The statement that the respondent did not
intentionally misuse the retainer is incansistent with other findings as well as the comnifice’s
own conclusion that the respondent violated Rule 8.4(c) (se¢ above). Substantial evidence exists
in the record 1o support the conclusion that the respondent acted intentionally.

Specifically, the committce found that Carmel-Montes knowingly transferred Rosado’s
retainer out of his IOLTA sccount before the fees had been carned, This was not an accounting
error, At the time of the transfer, the respondent knew he had not earned mosi of the fees, He
had provided only about $8,000 worll of legal services by that time, yet he withdrew the entire
$29,000 retainer. Nor could he genuinely be confused about the ters of his engagement letters.

‘I'he respondent has been a member of the bar since 1998. The engagement letters he signed




.clearly spelled out an hourly fee arrangement. He drafted them. e had received specific
education about engagement letters four years earlier when personnel from ILOMAP and the
Oftice of Bar Counsel explained to hiny the distinction between flal {ees and retainers. There ts
no way to reconcile those findings with the hearing committec’s beliel thal the respondent
sitnply made a mistaké or was “grossly negligent.”

To the extenl the hearihg comnﬁtlee belicved that the respondent’s ignorance of the rules
was relevant to its Ianalysis, the court has admolnished that there “will be few cases of unethical
conduct where we consider it relevant that an offending attorney was not aware of the

disciplinary rules or their true import.” Matter of Hrones, 457 Mass. 844, 855,26 Mass. Aty

Digc. R, 252,268 (2010), guoting, Malter of Discipline of an Altorney {Thiee Atlorneys), 392
Mass. 827, 835, fin. 4,4 Mass, Att’y Disc. R, 155, 165 (1984). This is not one of those “few
cases.” The respondent cither intended to deceive his client about the terms of .cngagement or
was so cavalier about the language of the contlracl that his conduct is tantamount to dcceptidn.

Lastly, we conclude — based in part on his admission — that the respondent violated Mass,
R. Prof. C, I.IS(D(I)(B),.(C), (D), and (). These rules set forth the record-keeping
requirements for IOLTA accounts, including for example that the account be reconciled every
sixty days, and that the respondent maintain a chronological check register. There is no question
that the respondent failed to comply with these rules,

Factors in Mitigation and Aggravation

There are no factors in mitigation,
In aggravation, the respondent has a history of discipline, stariing with a diversion
agreement in 2010 (discussed above in connection with his fee agreement); an admonition in

2012 for allowing a personal injury claim to lapse and failing to inform his client; and a public
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reprimand in 2015 for neglect of a criminal case. Matter of Carmej-Montes, 31 Mass, Att’y
Dise. R, 50 (2015),
In addition to the above, we consider as an aggravating factor that the respondent has

substantial expericnce in the practice of law, Matter of Luongo, 416 Mass. 308, 312, 9 Mass,

Att'y Disc. R. 199, 230 (1993). This factor is particularly relevant to the respondent’s argument
that he did not understand the tcrims of his own fee agreements.

Lastly, we consider in aggravati_on a factor that the respondent apparently lried Lo arguc
in mitigation: the advice and assistance provided fo him by LOMAP and the Office of Bar
Counse!, Rather than accept vesponsibility for his conduct, the respondent attempted to blame
LOMAP and bar counsel, He testiﬁedlai (he hearing that LOMAP and bar counsel caused him to
bélicve that he could use his standard agreement (which clearly recited an hourly fee
arrangement) for flat fee cases. The hearing commitice credited the testimony of Jared Correia
of LOMAP as well as Assistant Bar Counsel Alison Cloutier that they did not tell the responcdent
that he could use the houtly agreement for flat fee engagements, We adopt this {inding, which
finds ample support in the record. IFailing to acknowledge the wrongfulness of one’s conduct
and attempting to blame others may be -considered in aggravation, and we do so here, Matier of
Cobb, 445 Mass. 4-52, 480, 21 Mass. Aty Disc. R, 93, 126 (2005).

The Apnproprinte Sanction

The presumptive sanction for misusc of an unearncd fec retainer without deprivation or

intent to deprive is a term suspension. Malter of Sharif, 459 Mass. 558, 27 Mass. Att’y Disc. R,

809 (2011). In Sharif, the court distinguished the intentional misuse of funds held as a fee
retainer from other client or trust funds cases, where the presumptive sanction would be

disbarment or indefinite suspension. Sharif, 459 Mass. at 566, The court noted that there could
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be some uncertainty as to the ownership of « fee retainer, therefore requiring a more nuanced
analysis. The respondent in that case was suspended for three years, The court further discussed

the Sharif distinction In Matter of Pudlo, 460 Mass. 400, 406, 27 Mass. Att’'y Disc. R, 736, 747

(201 1_):

Notwithstanding our reluctance to apply the same
presumptive sanctions, we confirmed our view [in Sharif]
that the intentional misuse of client funds of both types is
scrious attorney misconduct metiting scvere sanctions [vom
a term suspension to disbarment. Where in that range the
misuse of funds advanced for the payment of services
should be sanctioned will “depend on the facts of the case,”

In Pudlo, the court affirmed the finding of the hearing conmmilice that the lawyer’s misuse
of u retainer ayose from negligence. The court aceepted (he board’s recommendation of a one-
year period of suspension, with six months stayed. There were no aggravating factors,

In Matter of Hopwood, stpra, the respondent was suspended for onc year for

intentionally misusing a retainer, failing to refund the uncarned part of the retainer, and failing to

cooperate with bar counsel, Similarly, ?n Maftter of Morpan, 17 Mass. Att’y Disc. R. 437 (2001),
the respondent failed to return an uneal;ned retainer, failed to retum client liles, neglected a case

and failed to communicate with clients, failed to cooperate with bar counsel and was convicled
of driving under the influence. The respondent received a suspension of one year plus one day ®

Ilere, the client was not deprived of his funds, nor did the respondent intend to deprive

him of funds. By the end of the engagement, Carmel-Montes had earned the entire fee. That

¢ Mattgrgf_ﬁa_lmg, 27 Mass. Aty Disc. R, 249,(2011), cited by the hearing conimillee, [s not to the conlrary. in

that case the respondent was publficly reprimanded when he deposited divectly into his operating account a $1,500

retainer and failed to send the client an itemized bill. Of significance, Attorney Farber had earned the fee at the time
he deposited it. The client disputed the bill, and the respondent should have deposited the disputed portion into his

"~ IOLTA account,

12




fact is fortuitous, but reJevant. While it does not excuse the misuse, it supports a less serious
sanction (han cases wheie clien-ts were actually deprived of their money.,

Bascd on the reasoning of Sharif and cases that follow, in consideration of the serious
factors in aggravation, and taking into account the purpose of bar discipline to protect the public
and deter others, see, e.g., Pudlo, 27 Mass. AL’y Disc, R. at 748, we recommend that the t:o‘ut'l
suspend the i'csi)ondent for six months. Given his disciplinary history and his apparent
unwillingness Lo abide by the guidance of LOMAP and bar counsel, we recommend that the
court require the respondent to apply for reinstatement,

| Conclusion

For all the foregoing reasons, we recommend that the Cowrt suspend the respoudent,
Roﬁcrt Carmel-Montes, for six months and require that the respondent ﬂie a petition for
reinstatement if he seeks readmission to the bar. An information shall be filed in the county
court recommending that the respondent, Robert Carmel-Montes, be suspended from the practice

of law for six months.

Dated: L—|) 57) | C] ) Rcs;ﬁcctfully subinitted,
- BOARD'OF BAR OVERSEERS
)
/

£ e

L

(fﬂq@ih’}’. Scanlon, Secrctary
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