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I ' Introduction

On Octo’ber 1, 2018, Saba Hashem filed with the S:qp,rerpg‘ Judlclal Court ;3??@?3011 for
reinstatement after an order of suspension for eighteen moﬁths, gr;t_er\eﬁd‘ onJ u1y27,20 ‘146,‘._ ;
retroacti}ve to the date of his temporary ‘suspe‘nsion’quecember 29, 2015. See Matter of
Hashem, BD-2Q/15—1‘1’4, 32 Mass. Att’y Disc. R. 219‘ (2016) (Ex. 6). The suspension was based
on a criminal qénviction for assault and battery upon a womanw1thwhomthepetltlonelﬁqu _

having an extramarital affair. it e

A public hearing on the petition was helci on J anuary. 14 and28, 2019 I‘REPIGSB.I}fed.bX
counsel, the petitioner testified on his own behalf and called six other wit_nesseé. Bar 'counsé_‘l -
called no witnesses and opposed reinstatement. Twenty-eight exhibits were adm.i:tt‘ed iﬁ‘
evidence, including one over the petitioner’s objection. For the reasons set forth below, we'
recommend that the petition fbr reinstatement be denied.

IL Standard

An attorney who petitions for reinstatement bears the burden of proving he has rne"t' the
requirements of S.J.C. Rule 4:01, § 18(5), namely, that he possesses “the moral qulali'ﬁcatiovns,

competency, and learning in the law required for admission to practice law in this ..~ ;-



Commonwealth, and that his . . . resumption of the practice of law [would] not be detrimental to

the integrity and standing of the bar, the administration of justice, or to the public interest.”

Matter of Daniels, 442 Mass. 1037, 1038, 20 Mass. Att’y Disc. R. 120, 122 (V20Q4)«,"qujcing |
S.J.C. Rule 4:01, § 18(5). That rule establishes two distinct requirements, focusing on (i) the

personal characteristics of the petitioner and (ii) the effect of reinstatement on the bar and the

public. Matter of Gordon, 385 Mass. 48, 52, 3 Mass. Att’y Disc. R 69, 73 (1982),
In determining whether the petitioner has met those requirements, a hearing panel.

considering a petition for reinstatement considers “(1) the nature of the ergillal,offganf_ske‘qu}z;
which the petitioner was [suspended], (2) the petitioner’s character, rtnraturi_tyv, and experience at
the time of his [suspension], (3) the petitioner’s occupations and conduct in the time since his

[suspension], (4) the time elapsed since the [suspension], and (5) the petitioner’s present

competence in legal skills.” Matter of Prager, 422 Mass. 86;,;92(1996‘).. e

III.' Disciplinary Backeround

The petitioner was admitted to the Massachusetts bar on J une 14,, ‘1 9.,9,9-‘.At‘1h¢‘ ;ime of

hIS misconduct i n 2015, he was practicing law in a small ﬁrm in North Andover D’ Angelo &

Hashem, LLC. (E. g, Ex. 9, n.4 at SBHOOOO67) His pract1ce consisted largely of representmg |
personal injury clients. (Tr. 1:162, petitioner). At that time, the petltloner was havmg an
extramarital affair with Dr. Laura Hitchmoth.] (Ex. 26, Ex. 27 at p. 3, SBHOOO427 ; Tr. 1 1‘29’,
Farrah; 1:252, petitioner; 11:455, petitioner).

The specific circumstances of the petitioner’s mispopduot are p‘al‘rticularly relévant to our
findings and recommendations, so we recite them in de‘tail,'dréwing‘ fr‘Ofn his testimqny before

us, the plea colloguy in the criminal case (Ex. 27), the petitioner’s amended answer and

' Throughout the exhibits, the victim is referred to as “Dr.” In testimony given at one of the hearings in
the criminal case, she explained that was a psychiatric nurse practitioner, not a physician. (Ex. 28, at p. 3,
SBH00043 8) For consistency, we refer to her as “Dr. Hitchmoth.”
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stipulation in response to the petition for discipline (Ex. 2), and the board’s published summary
of the disciplinary proceeding (Ex. 6). We also cite Exhibit 28, a transcript of a dangerousness

hearing in the criminal case, % which was admitted over the petitioner’s objection but onlysto -

provide details of what is otherwise undrsputed 3 Matter of Segal 430 Mass 359 364 365 15

| Mass. Att’y Disc. R. 544, 550-551 (1999) (transcript of lawyer E cr1m1nal trlal properly admttted
in evidence in bar discipline proceeding because the witneks’s_es?had ‘been&‘suhj_ eetedi’jqurgﬁsf L
examination at‘trial by the lawyer’s counsel). |

The petitioner and Dr. Hitchmoth began their affair in 2013. (EX. V28,‘ at p 4,
SBH000439). On the evening of October 8, 2015, the petitioner repeatedly called and texted Dr.

~ Hitchmoth, who said she was going to bed, but that there was solneone"'els'e in ,her éparthi'éhtz -

The petitioner then went to her apartrnent in North Andover. Through a wrndow he saw a"rnan
in the apartment He threw a rock agamst an apartment w1ndow and then galned access‘tor the
bulldlng, whereupon he banged on her apartment door Dr Httchmoth opened the d001 and the

petitioner plcked her up by her shoulders and pushed her down a ﬂl ght of starrs OutSlde her

apartment Whlle she was on the ground he choked her by puttlng both hands around her neck

2 See Mass. Gen. Laws c. 276, § 58A “The commonwealth may move, based on dangerousness, for an
order of pretrial detention . . . for a felony offense . ..”

3 At the close of the evidence, bar counsel offered a certified copy of the transcript of the dangerousness
hearing, which was held on October 14, 2015. The panel chair asked why the transcript was being
offered after testimony had been concluded. Bar counsel explained that he had not initially intendedto’
use the transcript because he assumed the petitioner’s testimony would mirror the facts he admitted when
he pleaded guilty to criminal charges and when he stipulated to bar discipline. After hearing the -
petitioner’s testimony and realizing that it deviated from his disciplinary stipulation, bar counsel offered
the transcript as rebuttal evidence because it contained Dr. Hitchmoth’s “account of the:incident.” (Tr.
11:472-475). : '
Over the objection of the petitioner, we admitted the transeript but made no commitment to give
it any weight. (Tr. I1I: 476). We have not relied upon this transcript in reaching our decisionto
recommend against reinstatement. Our concerns about the petitioner’s testimany, explained in this report,
are rooted in the discrepancies between his testimony at the reinstatement hearing and his earlier
admissions when he pleaded guilty to criminal charges and then stipulated to facts warranting bar
discipline. We confine our references to the transcript to matters not in dispute, such as the date the affair
began and Dr. Hitchmoth’s professional credentials.



and also spit in her face. He followed her into the apartment, ‘chok'e,d her again qnd bit ghori};»pper
lip. Inthe course of these encounters, one of Dr. Hitchmoth’s ﬁngors wos.injurﬁ:‘d‘. Afte1 . |
speaking with the third person present, the petitioner left the»vapgrt"ment: (Ex ,3_:;_ Ex 27’ fét P‘:E.-B;
SBH000427; Ex. 7 at p. 3, SBH00050; Ex. 28, at p. 3, SBH00043'9; Pp. 12- 16, SBHOOO447451

Tr. 91, Farrah).

Dr. Hitchmoth did not call the police. However, on October 'l 1, 2015 i thé:N'blﬂi Andover
police received a call from an unidentified person about the 1n01dent Asa result of thls call the
pohce made a well-being check on Dr. Hitchmoth (Ex 27 at p. 3 SBHOOO427) and then filed an

| incident report. (Ex. 7, SBH000048-50). According to the report, on the evening in, qug:s;tlo»r}.,v
Dr. Hitchmoth was in her apartment with a friend. She then reported to the police as follows:
She then heard a rock hit her window, and shortly after which the suspect, Saba

HASHEM arrived bangmg on her door. Hotshmoth [sic] stated she opened the door, and

that HASHEM picked her up by her shoulders and pushed her down the flight of stairs

closest to her Apartment. While she was on the ground, she stated HASHEM chokéd her

by placing his hands around her neck and spit in her face. The attack stopped,and .
‘Hotshmoth [sic] walked up the stairs back into her Apartment with HASHEM' followmg
behind. HASHEM then followed her into a separate room and again choked her and bit
her upper lip. At this point, Hotshmoth’s [sic] frlend screamed to HASHEM to 1eave in

which he then left the residence. ‘ o
(Ex. 7, at SBH000050).

Criminal charges followed. On November 24, 2015, the petitioner admitted to sufficient’
facts in Lawrence District Court on one count of strangulation or suffocation in violation"of G.L.
c. 265, § 15D(b) and pleaded guilty to one count of assault and battery on a family/household
member in violation of G.L. c. 265, § 13M(a). The first count was continued without a finding
until November 24, 2017. On the second count, the petitioner was sentenced to two and oﬁo~ﬁélf

years in a house of correction, with six months to be served (with 42 days of credit for time

served on pretrial detention following the dangerousness he.ar‘ing) and the balance zs'usb‘éﬁ“déd =



until November 24, 2017 on various prébationary terms. (Ex. 6; Ex. 7, SBH000043) L |

During the plea colloquy, the judge asked the petitioner whether he admitted the faéts |
stated by the assistant district attorney; the petitioner did not respond (Ex. 27, at Vp’pt.: 7-8,’;:{,} bl
SBH000431-SBH000432; Tr. I1:454, petitioner). In the circur.nstan‘ces’,’ where his S?Il@??}"{&%
tovbe determined and he would be expected to speak up if thgré was so;n:}‘etﬁitqgk}.le f:ohr‘vl,t’e;st“fc,c»i, h1s
silence constituted an admission. Mass. Guide to Evidence § 801(d)(2)(]3): ‘I_tn' addmontothe
plea colloquy, the petitioner signed a waiver of rights, co-signed by his defensecounsel,whlch :
states, among other things, that “I have decided to plead guilt}.r’,_o&r\:adrgit‘ tosufﬁc1entfacts,ﬁeely
and voluntarily .... My guilty plea or admission is not the result of fc:)rcVe‘ or thryeat,s,i prlgmis?s%o;:"
other assurances.” (Ex. 7, at SBH000042).

A notice of the petitioner’s criminal convictionvv_vas ﬁleed wifth the.:_S‘uprgm,‘ef‘J;‘udicial Court

on December 28, 2015. Under 8.J.C. Rule 4:01, § 12A, he was temporarily susgpe_pdgd ‘:f_rlom the

practice of law the next day. (Ex. 6; see Matter of Hashem, 31 Mass. AttyDlscR 260(201 5)
and S.J.C. Rule 4:01 § 12(9), “Lawyers Convicted of Crimes™). Bar counsel t};ereafter' filed a
petition for discipline that incorporated by reference a partiaL transqr'%pt Qf the‘pl‘e‘:za‘go»‘l}l:c_)q}ly‘.; On
july 6, 2016, represented by counsel, the petitiéher signed an' amended answer and st1pulat1on
(Ex. 2 at SBH000017), admitting the facts recited by the prosecutor in the plea collvoquy.v '(Ex; 2,
at SBH000015 (at § 2), -000018 (petition, § 3), -000022 (petition, Ex. 1); Ex. 7, at SBH000043,
“Tender of Plea or Admission & Waiver of Rights”; and Ex. 27, at p. 3, SBH000427).

Even though it is duplicative of facts we have recited above, we set forth the board’s -
summary of the events warranting discipline because they were eip"réssl'y accepted by the' ~"
petitioner in his amended answer and stipulation:

The facts supporting the conviction involved an assault on a woman with whom
the respondent had been in a dating relationship for two years. The respondent banged-
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on the door of the woman’s apartment. When she opened the door, he picked her up by
the shoulders, pushed her down a nearby stairway, choked her.on the ground by placing
his hands around her neck and spit in her face. After the woman got up and went back
to her apartment, the respondent followed her, again choked her and bit her upper lip.
A friend of the woman then screamed at the respondent to leave, at which point the
respondent left the apartment.

(Ex. 6, SBH000034).
The petitioner’s criminal conduct violated Mass. R. Prof. C. 8.4(b) and 84(h)The A
petitioner was suspended for eighteen (18) months, retroactive to December 29, 2013,

IV.  Findings

A. Moral Qualifications

RN R

A “fundamental precept of our system is that a person can be rehabilitated.”, Mattér of
Ellis, 457 Mass. 413, 414, 26 Mass. Att’y Disc. R. 158, 163 (2010). The condupt giyj(ng_rise to

the petitioner’s suspension is “conclusive evidence that he was, at the time, morally, upﬁt\to

practice law. . ..” Matter of Dawkins, 432 Mass. at 1010-101 1, 16 Mass. Att’y Disc. R. at 95
(citations omitted). That misconduct “continued to be evidence of his lack of mdral character . .
when he petitioned for reinstatement.” Id.

“Reform is a ‘state of mind’ that must be mamfested by some external ewdence

Matter of Waitz, 416 Mass. at 305, 9 Mass. Att’y D1sc R. at 343 (1993) ‘“It was mcumbent on
[the petitioner] . . . to establish affirmatively that, during his suspension perlod, he [has]

redeemed himself and become ‘a person proper to be held out by the court to the public as

trustworthy.”” Matter of Dawkins, 432 Mass. at 1010-1011, 16 Mass. Att’y Disc. R. at 95

(citations omitted); see also Matter of Ellis, 457 Mass. at 414, 26 Mass. Att’y Disc. R. at 163 -‘

164. | |
We conclude that the petitioner has not met his burden of demonstrating that he now

possesses the moral qualifications to be reinstated. We discuss the factors weighing forand.



against that conclusion.

In favor of reinstatement, we note the following: Since his release from the h_ouse of
correction, the petitioner has been gainfully employed. He worked asan Uber dﬁver (Ex. 12)'
later he worked as a bill collector for Valentme & Kebartas, LLC in Law1 ence (Tr I 15 29
Cabral); after that, he worked (and continues to work) as an 1nsurance producer for Durso
Jankowski Insurance Agency, LLC in North Andover (Tr. 1:40-46, Hayes_)‘; and s1nc,e éJ }1'119:20;,18;
he has worked (and continues to work part-time) as a pa;alegai fo:r‘ Atto}rr‘;ey_ vD,ani'l:o“J_ . Gomez in
Methuen. (Tr. 1:201-202, 271-273, petitioner). |

He is separated from his wife, and a divorce is pendi:n:g; ‘howeve;, he_eontilj};ee to support
his wife and children, and to co-parent with her. (Tr. 11:3,41._34.3" petit_ier;er). IfIEeli_sﬁcurvl"‘en’t on
all marital obligations and child support payments. (Ex. 20, letter_ f_rem_ _pletiti:or}er’g\ w1fe) He
completed a 42-week batterers intervention program as part of hl;.S probati‘__o:n. (EX'_8§;T1,T:~;‘I§,,,1;7»4V"
175, petitioner; I1:343, petitioner), and he attended extra sessi_qns on his own as pe;‘g_pf h1s f‘ide_ep
eelf—reﬂection.” (Tr. 1:175, petitioner). He created a “wisd_om j_our,nal’_’r andblreda“hfecoach”,
he goes to weekly spiritual fellowship meetings and engages in much in‘erospection arllidoﬁle‘r‘ '
personal development activities. (Tr. [:85, 206, 246, petitioner; 11:342-344, 449-451, petitioner).

A “petitioner’s moral character can be illustrated by charitable activities, volunteer

activities, commitment to family, or community work.” Matter of Sullivan, 25 Mass. Att’y Disc.

R. 578, 583 (2009); Matter of Wong, 442 Mass. 1016, 1018, 20 Mass. Att’y Disc. R. 540, 543-

544 (2004). Here, the petitioner has engaged in several charitable and educational endeavors.

Before his suspension he was a frequent volunteer speaker to'young peoble about the dange_l'}s' of ,

distracted driving under the auspices of “End Distracted Dfiyirig,” www.enddd.org; (Tr. 1196_

- 199, 209-10, petitioner).



The petitioner’s testimony was somewhat confusing about what he did pre-suspension
and what he has done since his suspension; the activities lis}ed in his Rginstétement |
Questionnaire (Ex. 1, at p. 5, SBH000005) mostly pre-date his“s»uspension, but he;ha§ served
food at the Pine Street Inn and Lazarus House» and is in training to Wg_rk as »a:yghvlfr_lsteer‘. to t;gagl}
English as a second language. "(Tr. 1:210-212, petitiqnﬁr). We acknqwledg¢ tha; Chafltable’
educational and religious volunteer endeavors, as well as commitment ’:to‘falpilye.{, ‘(_3_?11"1- be_.;é,_\d‘clipnce-
of méral rehabilitation. |

We acknowledge, and have carefully considered, the testimony of each of the six |
witnesses called on behalf of the petitioner.

Berta Cabral, his former supervisor at the debt collec'tioyn_‘agency_,v testified to hlS N
likeability, his skill at engaging in communications with debtqrs_, an‘d‘hisy adherencq tothe strict
rules that govern the business of debt collection. (Tr. 1:1772{}, _Cablral).i Shealsotest1ﬁed ‘g:q,it_he
petitioner’s work_ethic and that he never lost his temper. (Tr;I:26, 28, v_Ca_1bra‘1’),:;,H:.oy\\(e,:\(e?r,w she
provided no testimony that demonstrated the petitioner’s awareness of the true reasons for his
suspension or that he has rehabilitated himself from an extremgly Ase_;i_qusﬁi'nvc‘idpnj[ of v1olert :
criminal conduct.

Lori Hayes, a former account manager at the insurance agency where the petitioner
works, testified that he is calm and respectful with difficult clients, that everyone Toves him, and
that he has become one of her best friends and like an uncle to her young son. (Tr. 1:43-48,
Hayes). While she testified that the petitioner is “very remorseful of what happened” (Tr. 1:48,
Hayes), shé likewise provided no testimony that showed the petitioner’s awareness of the reasons
for his suspension or any evidence of rehabilitation. | |

Attorney Michael Conley testified about the petitioner’s pre-shsp‘ension volunteer work



for the distracted driver’s program and ilis extensive ‘involvemenf n the Mass.achl‘lee‘gt;iAegd‘emy
of Trial Attorneys by way of volunteer work and fund-raising. ,(T;j. 112‘75-28‘73, ?iney_j
However, Conley “never got into the speciﬁc detail of the eyent_sf’ that led to \the petmoner’s
conviction and has no “knowledge about what happened and [] chﬁ; speak toit.”, (Tr 1:2.7(81, | | |
284, Conley). He likewise provided no testimony that demo.nstrated’the ‘petijt_i;c‘).r‘le;jsz awareness
of the reasons for his suspension or any evidence of rehabiljtatiore | S

Jessica Jiles, a former client of the petitioner7 also testified on hlsbehalf She was
formerly a homeless single mother, and the petitioner helpedher}:ﬁn_, d a jlolb:. Latershe was
seriously injured in a car accident (she was hit by a drunk driver); one foqt was “almest haﬁging
off,” and the hospital wented to amputate. She ealled the ‘petirt‘ioyner, who “9@@@36;‘1:‘] 1les to.
seek a second opinion, which she did; her foot was not ampuﬁated‘ She ,creditg: 1}ert commgout of
homelessness and later saving her foot and her recovery to :the petitiener?sy,sugp.og and L
encouragement to fight for herself. (Tr. 1:291-295, Jiles). She pvrai(se:d: thepetltlonerforhls
compassion and for being a lawyer who helped ‘the,poo‘rr. (Tf. I.;(2k98e“_3 00, Jlles) | WhlleJlles :§aid
that the petitioner “deserves a second chance” (Tr. 1:30,1-'302’ J iles), she likewise providedA no
testimony that showed his awareness of the reasons for his suspension or any evidence of .
rehabilitation.

Attorey Patrick Comerford also testified, remotely from Texas, on behalf of tlﬁe .
petitioner. (He was connected by videoconference to the hearing room; he testified at the end of
the day but listened to the preceding tes‘timony throughout the day. (Tr. 1:324, Comerford).) He
went to college with the petitioner, starting in 1989, although they lost contact afterwards. (Tr.
1:305-306, Comerford). He was shocked when he was told of the petitioner’s suspension and

then read an online article about it. (Tr. 1:308, 320, Comerford).



After his suspension, the petitioner reached out to Comerford to mentor h1m 1f rgtnstgted,
.even though Comerford does defense work in Texas and thepetitidner pteviotlsty d1d Ptéintiff’ S
personal injury work in Massachusetts. Comerford testifled that he and th§: p‘etiticéjn‘erw mgntqred
each cher. (Tt. 1:312-314, 318-319, Comerford). Comerford‘rtever di‘svc_vussed mththepetltloner
the conduct that led to hi‘s suspension; he told the petitioner that “tt ‘dkog;n’t :r:(‘:vetlly‘grﬂtlatter tov tnq"’
(Tr. 1:322, Comé.rford). Ultimately, Comerford testified that he» beli_eved thepetltloner“has A
sufficiently accepted responsibility for hi‘s misconduct” and thatt he would “éettd hilrt caséé |
tomorrow if he got reinstated.” (Tr. ,I:3'25, Comerford). . .

The testimony‘of those five witnesses is theworthy f01 two different»reasv‘o;{l&s. ,We_c-f,eﬂit
and respect that the petitioner has impressed numerous people withr ’his enelgv,hlsabﬂltyto .
express concern for others, and his strong desire to resume the practice of law in order to
represent people who need help. But none of those witne»ss‘gs p1‘9ytd¢d any gyid;pqrg‘yyt;atgkg)evel‘
that the petitioner has come to terms with his past misconduct,thgt he has smcerely ‘;;:' o
acknowledged and “owned” it, or that he has been able to cha‘n’ge‘his lifg sufﬁcwntlyto p};gyjde
an assurance that he will never again engage in such serious‘ mis’c.olndu'ct.i L

In particular, we appreciate that Attorneys Conley and Comerford took time ‘fror‘rtlfthéir
practices to appear before us. But being entirely unfamiliar with the réasohs th the pet1t10ner
was suspended, they are in no position to testify that he has sufficiently reformed his behavior to
have earned reinstatement

Attorney LQuis Farrah also testified for the petitioner, whom he h'avs knowtl si‘r'ilcevthg/ )
petitionet was a child, and with whom he has stayed in touch over set{érgl tlecatles. (Tr 157-637
83-86, Farrah). He now speaks with the petitioner nearly every dayt (Tr. i:94, Fartah). ‘Farrah

was not aware of the petitioner’s personal problems, his affair with Dr. Hitchmoth, or the |
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criminal charges unt11 he read about them in the newspaper. (Tr I: 64 86 88 95 Farrah) When
asked what the petrtroner told him about the incident, Farrah sard
He said that he went to her apartment, and there was another gentlernan!inthe‘
apartment. There was a disagreement, an argument. It was out in the hallway.
And that he had touched her arm as she was inebriated, drunk. And the man.
came out or he -- I'm sorry, that Saba followed her into the apartment. And he

saw the man there, and they had a — a discussion and that Saba left. That's- what
he told me.

(Tr. .91, Farrah). On further questioning, Farrah testified that the vpetiti‘onerf told h1rn h‘e:had
“grabbed” or “pulled” “an arm” (i.e., not both arms), “pulled her intothe halll-\vi\»(ays,f’. and L
thereafter had a “heated discussion” with the man who was in Dr. Hitchmcth’a apartment(Tr
1:139-142, Farrah) As Farrah conceded, this account “sounds fan ly 1nnocuous desplte the fact
that the petitioner was found by the court to be dangerous (Tr. I:92,Farrah')..‘ He read_rlyagreed
that the petitioner’s account was “completely different” from ! the 1nc1dent he pled guilty
to.” (Tr.1:104, Farrah).

Farrah was initially retained to represent the petitioner 1n thecnmrnalcasebutwas soor
diecharged at the request of the petitioner’s then law partner. ,(,Trf, [:65-66, 6856_93 109_110’ :
Farrah). Prior to being discharged, Farrah retained a forrner state poh\ce_ ldetecti_'\l/:e tornvestrgate
the incident. (Tr. 1:65-66, 89-91, 105-109, Farrah). Farrah testified that, in his o’prfﬁoﬁ, the
petitioner shculd not have pleaded guilty at all and that, based‘on his investigator’s report,' he did
not believe the incident had happened as Dr. Hitchmoth claimed. (Tr. I: 104-108, Farrah)ﬁi"

Farrah acknowledged that the petitioner’s stipulation of facts, and his resulting =
suspension, imposed upon him the burden of proving he “has achieved reform” and 1S NOW
“morally fit to resume the practice of law.” He nevertheless testiﬁed, hased cn \iivhatthle |
petitioner told hirn and the investigator’s report, that the petitioner does notne‘ed tc: ‘r.eforrn :.

because what happened was “innocuous” and “do[es]n’t bear out what happened here.” (Tr.
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1:132-134, Farrah).

F ar}r‘ah testified that he “knows” the petitioner “got hadlegal ‘ad‘v_iee’,’hwheni hedet::ide_‘dto
plead guilty to criminal charges and again when he stipulatedto accept an e,ighteen-nionth. i
suspension from the practice of law. (Tr. I: 1’43~1 44, Farrah).“ ‘He agreed, h;o\wei{:e:r:,:that Bolan’s
“hands were pretty well tied” in defending the :disciplinaryease heeen;se of the convlction(Tr
[:144, Farrah). F arrah opined that the petitioner’s conduct was an aberratioii keind sald he did.not
believe it wonld ever happen again. (Ti.~I:77-78, Farrah). . | -

[t appears to us that Farrah’s opinion about the seriousness of thepetitioner, s COnduct ;
was based primarily on his conversations with Hashem. To the extent the petitioner;niisie‘d
Farrah by omitting facts or watering-down his description o’f the events of the night in question,
that is a disservice to a lawyer who has been a life-long and devoted fr‘ie_nd to the petitione{ and
his family, and it undercuts the petitioner’s effort to assure us that he now owns his misconduct
This is not the first time a reinstatement panel has heard,testi’r‘nﬁo’ny i"rotn_;e petitionerswnness
that, in effect, he did nothing wrong, or nothing that warianted_ a suspension, E.g., AM_atter‘of
Flaherty BD-2016-067, hearing panel report at 6 7 (Jan. 23 2018) (petitionei reinstated a‘:ter

“forcefully repudiating” the testimony of his witness that he had done nothing wrong) available

at https://www.massbbo.org/Files?ﬁleName=bd16~O67-2.ndf . At best, such testirnony does not
aid a petitioner and, at worst, is detrimental to a case for reinstatement.

While we found the petitioner’s witnesses to be credible, they were not helpful to the
petitioner in meeting his burden of showing that he now has the moral qualifications necessary
for reinstatement. As the Court has stated, testimony that does not d‘ivsti"ngnish '}thejpetitionei’i s

conduct before and after his underlying conviction, that sheds little light on his rehabilitation, or

* The petitioner was represented by experienced counsel in both proceedings Damel Gelb seived as his
counsel in the criminal matter. (Tr. 162-165, 169, 237-238, petmonei) James Bolan was petmoner g
counsel durmg the bar discipline proceeding. (Tr. 144-145, Farrah).
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that does not acknowledge the petitioner’s guilt, carries little weight. Matter of Corben, 31

Mass. Att’y Disc. R. 91, 101 (2015), cmng Matter of Hiss, 368 Mass 447, 464 l Mass Att 'y

Disc. R 122 137-138 (1975), and Matter of Dawkins, 432 Mass. 1109, 1101 n5 16 Mass

Att’y Disc. R. 94, 96, n.5 (2000). See Matter of Leg, 28 Ma_ss._At’g Y DISC R 540, 549-551
(2012) (same). For example, one of the petitioner’s witnesses, Mr Comerforq, d1d not
distinguish the petitioner’s conduct before and after his conﬁic‘@p, an.(\i he ‘Offe(lk"evti‘l:i;[:d@ )
information about his rehabi_litatiqn, other than to reitera‘;e t.hatAeyengne» makesrmstakes ngnd that
everyone deserves a second chance, and that the petitioner “spent’ﬂl»e l_asﬁ ytea“rj trymg to ﬁ gure
out what do I'do now based on his faith; based on what he does with his fan;ilg, :e:m‘d gljx{jn‘g‘: -
through some very difficult situations and still being a broy‘ider and still ,beipg a V‘gzoc.)d‘ father.”
(Tr. I;315—316, 327, Comerford).

By sharp contrast, several important factors weigh against reinstatement. First and
foremost is the petitioner’s refusal to acknowledge, and his sometirpesgut‘r‘i ght demalor cla,lmpd
lack of memory of, the criminal conduct to which he pleaded guilty and to which he later ‘ A‘ L
stipulated in his amended answer to bar counsel’s petition for discipling. ‘ ’:lfh’g mostglarmg o
example of the petitioner’s backtracking on his prior admissions of «miscongiuct 1s Athat.d,espitve B
having repeatedly agreed that he pushed his victim down a flight of stairs, strangled her while.
she was on the floor, bit her lip and spat on her, he apparently told Farrah that he merély o
“touched her arm while she was inebriated,” leading Farrah to the blatantly inaccurate conéiusion
that the petitioner’s conduct had been “innocuous.”

There were other glaring discrepancies between the petitioner’s prior admissions and his
testimony before us. For example:

o He denied throwing a “rock” at Dr. Hitchmoth’s window and said it wa‘s"o‘iily‘ ‘a"“ﬁEbMe.”’
(Tr. 1:152, 257; I1:361, 363).
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After he gained entrance to Dr. Hitchmoth’s apartment building and she opened her . :
apartment door, he denied grabbing her by the shoulders and lifting her up. - At one time,
he told us he grabbed her arm but “did not lift her up” (Tr. 1:152, ‘petitioner). Latel he
said his hands “were on her waist but I could be wrong.” (Tr II: 365 petitioner). .

He denied pushing Dr. Hitchmoth down a flight. of sta1rs and sa1d 1nstead she had been
drmkmg and, while he pushed her, she “did not fall downstairs” but that she fell “on
stairs” (Tr. I1:366; Tr. [:257-258 (admitted pushing her but she tripped; they were on a‘’
main level; she fell on ascending stairs); Tr. I1:367 (she was on the stairs; gomg up), Tr ¥
I:155-156 (telling her “you tripped out there”; pet1t1oner)

He equlvocated about whether he choked her wh1le she was on the ground and whether
he used one hand or two. (Tr. :258, 259 (“I have no recollectlon of puttlng these two ‘
hands on her neck™); Tr. I1:457 (“As I sit here today, I swear to God that I do not have a
reco]lect1on of putting my hands on her neck™).

He admitted spitting on her and biting her lip, but said that was a separate mc1dent later‘
in her bathroom, and not while she was on the ground outside her apartmerit, wh1le he .
was choking her, and that he did not grab her at that time. (Tr. 1:259-260; Tr. II: 368 (“no.
That I remember clear-cut as day. Not at all.)”; Tr. [:259-260 (he spit on her face in the
bathroom, after they went back in, and not when they were outside her apartment)...He
also denied putting his hands on her neck a second t1me in the bathroom (T,r I 155 Tr.
I1:368, petitioner). , '

During questioning, he changed the ve1S1on 1 of the facts to wh1ch he had pleaded gullty,
pet1t1oner repeatedly told us that he had accepted the plea “under duress (Tr I11:375, 457,
petitioner), even though in the plea colloquy he testified under oath that-he was not under
duress (Ex. 27, at p. 9, SBH000433, lines 5-9). He testified before us that he told Gelb:
““This isn't -- That s not exactly what happened.” [Gelb] goes, *Youknow,.this will be
tough but just say yes, and this will be done.” And there it is. And I accepted whatever
they were saying.” (Tr. 1:170, petitioner). He later testified “I wasn’t thinking well when
I took the plea.” (Tr.1:238, 239, petitioner). He asserted that he had had no opportunity
to correct mistakes in the plea colloguy or so-called scrivener’s errors in the transcr1pt of
it (Tr. I:261, petitioner), but he identified no such “mistakes.” :

Altematively, he told us that he “just wasn’t thinking too well that day” and he “just
wanted out” to go home to celebrate his daughter’s birthday. (Tr. 1:167, 169, 173,
petitioner; Tr. 1:238 (“I was too trusting™); Tr. 1:1239 (“1 wasn’t straight”; “Dan [Gelb, his
criminal defense lawyer] didn’t seem to have an interest in the case”; “I wasn’t thinking
well when I took the plea),” petitioner; Tr. I1:355 (“I wasn’t thmklng stralght when' took
the plea”) Tr. 11:356 (“I just wasn’t thinking clearly at that pomt”)

We do not credit the petitioner’s denials, lack of memory, and claims of “not thinking

straight” at the time, all of which contradict his admissions to facts before the judge in his -
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criminal case, admissions he expressly reaffirmed in his discj_plinary stipulation. -,

When asked in the Reinstatemeltt Questionnaire to “desctibe the 1T1iSCOf1dl$»C'L thAat 1,ed to
your suspension,” the petitioner cursorily referenced his conv1ct10n and the suspenswn ctrde»r
(Ex. l at p. 2, SBH000002). His personal statement was also qulte bnef and d1d not addless hls
mlscondl’lctor express any remorse for it. (Ex. 1, atp. 12, SBHOQOOJ2)_. ) N -

A reluctance to acknowledge, or a denial of, previously admittedmiscortduct ts.almost

inevitably fatal to a petition for reinstatement. E.g., Matter of Corben 31 Mass Att y DlSC R

91 (2015); Matte1 of Lee, 28 Mass. Att’y Disc. R. 540 (2017) Matter of Harrm,czton 28 Mass

Att’y Disc. R. 412 (2012). After a criminal conv1ct10n that is concluswe ev1dence that he
strangled Dr. Hitchmoth, see S.J.C. Rules 4:01, § 12(1) (“conviqtion°§ 11191“@3,5, ‘admlssmnto
sufficient facts™) and § 12(2) (conviction is “conclusive e.videncef’)_f _‘the, Jpe:tj‘t_i:uoneljié demal ‘of that
}speciﬁc’wrongdoing leaves us with the sense that, failing to‘ fully rggqgnige Zt}:xe‘ fc.XtE;l‘{lt_'iQf{}:liﬁ;‘;
wrongdoing, he cannot provide us withvan assurance that he has undergone real reform that .
would prevent it from happening again. Cf. Matter of Lee, 2}8:Matss-. Atty DlSC R 540 544~549
(2012). | |

We are also troubled by other matters that illustrate a tendency on the part' of thf; " A
petitioner to fault others for his own mistakes. That tendency is petrtiéularly diséoﬁéél‘ting
because, in some instances, the petitioner blames his own lawyers for errors or judgment calls
that he himself should take responsibility for making. The petitioner has a le galr educatidh,
practiced law for many years, and presumably wants us to find him competent to return to the
practice of law. o o

For instance, as to the plea colloquy in the criminal cats<e., the petitic»)rt'ervv;fousld haveus .

believe that he tried to tell his defense counsel that the prosecutor’s summary of facts was “not
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exactly what happened” and that Attorney Gelb supposedly told him to “Just say yes.” (Tr. I:170,

petitioner). Likewise, while suspended, the petitioner signed his 2016 and 2017 federal in‘chom,e‘:u

tax returns under the pains and penalties of perj ury, incorr.ectly.sjtating his ogcupationilas‘,__ o
“attorney.” (Ex. 18, SBH000115, SBHOOO] 17). His explgnatiqn peforé us was ;hg_t hedld not
prepare the returns; that his accountant had the correct infbrrngf[ion% a_n_:d) that hedld notlook
carefully at thé returns before signing the e-filing authorization§, (H:42§_—4:_2-’./:,. P?ﬁﬁ?égf}- He
later referred to this as a scrivener’s error, even though, as an a‘_[tcs_xl‘ne.:y?lhe clearly; understandsthe
need to carefully review any document being signed under Pains ar}d"pén;a'lti?s Q;f pe1Jury .(v"_fr-
I1:436, petitioner). | |

Evidence befor‘é us also ,showed. that the petitioner an.dzhivsklaw ﬁrm were sued in '20:Q7 by
a former employee, Jennifer Carrion. (Tr. 1:240-241, petitioper; Ex 1, at p. 9, SBHOOOOO9)The
petitioner disavowed responsibility, saying hve was sued only “because I was c‘;v.e_r_s_gsei::i_ril\g; both
office locations [Boston and Lawrence]. And then I was found Jomﬂyandseverallyhable for
the law firm’s portion of the suit.” (Tr. 1:191, pe‘titioner): He b}a;n%:d hlS ;_fQWFrP parmer
(D*Angelo), who he said handled all the .litigation decisipntmaki11gs. (l_d_) Spec1ﬁcally,he |
testified “I wasAin Lawrence and asked Steve D’Ang.elo whét we should do about 1t And hle
said, I need some time to think about it.” (Tr. I:190, petitionér). | .

The petitibner’s claim of mere vicarious liability is belied by judicial decisions in the

case. The superior court decision on Carrion’s fee petition recited that the jury found that the

petitioner had personally discriminated against her, as had the firm. Carrion v Hashem, 2012
WL 2335297 (Mass. Super., Connolly, J., May 24, 2012) (Carrion I). The Appeals Court
decision noted that the petitioner personally fired Carrion after learning of her pregnancy. .

Carrion v. Hashem, 86 Mass. App. Ct. 1123 (2014) (Carrion II). The superior court issued a
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judgment against him individually for one amount and a separate judgment against him and the

firm jointly and severally for a different amount. Carrion I, supra. Following a denial of the

defendants’ motion for INOV, they appealed and lyost’. Ca;rion 11, 86 MaSS; App. Ct1123 . .,
(‘2014); further appellate review was denied. 470 Mass.: 1 106 (2015). o "
It was ngt until November 2018 that t_he petitioner reaghed a confidential ise;ttleme‘n‘t ‘(vv;ith

Ms. Carrion. (Tr. 1:192-193, 242-244, petitioner). Even thoug»h._thevgr’igi‘ﬁ‘al; jl}dgr’_}}?r:lt{ agamst
the petitioner was for $14,000 individually (Ex. 1, at p. 9? S‘B.HOOQQO9; Tr I:_.l 91, 245 pet%t@gner;
Carrion I, at *1), and he had substantial assets and could héve paid the_ ex—employee dunngthe |
last several years, he did not do so because, he claimed, the‘l’egal fees owed to ;tbp plamtlffwere ,
the obligation of the law firm and not the petitioner personally. (Tr. 1:2‘45-:246;3 petltloner) That
was not true; the superior court awarded légal fees agginst the} pe(:t(itipr‘le‘r_z/i_vnd hlsﬁrm jvoi'l}ﬁl){‘\@n:dh
severally. Carrion I, at *6. (Fromm Carr.ion II, it appears fhene was no appealfromtheawaldof
attorneys’ fees or from the adjudication ofjointwand-sevgral«lzi’abili,ty.‘)" IR

“In another instance of deflecting responsibility, while in the midst of his divorce and the
lawsuit brought by the former employee, the peti‘;ioner filed a ‘c;hfapte’r 13bankruptcypet1tonf .
(Ex. 3; Ex. 4, suggestion of bankruptcy filed in the divorce action). By the petitioner"s own
admission, this was “for strategic and tactical reasons™ and to “get some negotiations going” with
his wife, the ex-employee, and his former law partner. (Tr. 1:193-195, petitioner; Tr. 11:430-432,
petitioner). He never gave his bankruptcy lawyer the required information concerning his assets
and liabilities, despite being asked for them. (Tr. II:396-3 97, petitioner). The bankruptcy case
was dismissed some five weeks later because the petitioner failed to comply with a coirt order to
file certain documents. (Ex. 5).

Apart from ﬁliﬂg a bankruptcy action for the purpose of delay ‘(S’ee Mass. R; Prof. C.44),
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the petition, which was signed under the pains of petjury, contained faise ‘s’gajtgymtfﬁnt‘s‘va.s" !to ‘Hjs-~
assets and liabilities. (Ex. 3, at p. 6, SBH000030; Tf. 11:393-396, .petitionei')-,, »_‘Th‘e Vl;)getiﬁc')\lflelf_’s_hw{
explanation for his false swearing was that he was rushed; he had his minor son v'vith him when
he signed the petition; he did not want the boy to know what was going on; a}ndéf;ﬁ was on hlS ‘
way to take his son to basketball practice. (Tr. I1:393-394, petitioner)._This, t{o»o‘,the later ,
attempted to minimize as a scrivener’s érror by his attorney, eyén though it wasthepetltloner
himself who was signing the document under pains and pena}ltigsr of 'p?rj‘ury'-@r"1’1:.4351?1.;
petitioner). We do not credit these excuses. If the petjtionér equates hig responslblhty to be ‘
correct and truﬁhful on his tax returns and bankruptcy ﬁl‘ir’)gs with p‘;erc;vff_sqi‘ven‘i’g;gr;’ we
question his ability to hold himself to standards of accuracy and honesty expected of all membels
of the bar.

The petitioner’s firm represented personal injury clients, some of whom needed referrals
to treatment providers and, t_hereafter, Teports to support ghei1' clalms (Ex9, DAngelo’§1etter,
at pp. 1-3, SBHOOOOSS»S*BHOOOO(SO). During the course Qf thg Kp:tfit;io_ngl:j 5 affalr w1thD1 o
Hitchmoth, he or his firm referred clients to her for Lreatmept. DrHLtchmothdld An’(‘)it,:b‘ill‘ _t_‘heirA
insurers because they allegedly would not cover her services; instead, she would be p‘aid‘but of a
recovery for the client, which effectively made these improper contingent payments. -(Id:). The
petitioner admitted these referrals and said there could have been four to six of them; he denied
paying Dr. Hitchmoth personally (“no side deals™) but conceded she was paid out of the clients’
settlement proceeds. (Tr. 11:400-406, petitioner). |

The petitioner did not appear to grasp the prima-facie impropriety of referfing clients £
Dr. Hitchmoth without disclosing his ongoing affair with her, when his professional j udgﬁiéht on

behalf of his clients might have been impaired and he was required to obtain client consent, if -
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possible; and he was evasive when asked if the referred )clie>ntsA knewxof the fg}ati,§n$h§p. (T1 :
1:379-381, 402-404, petitioner). He later conceded that he did not undefstemd :th:e:E‘:t;}l.ilc_al conﬂlct A
at the time, but said he does now. (Tr. I’I:458-460., petitioner). N |

We have.unresolved concerns vab{oAut the petitioner’s wﬂlingness to accept responsibility
for his actions. On occasions during his testimony, the betitiorigf ‘madevwhévt. appearedtobe |
somewhat reheaised confessions of remorse for his behaviokr,. but those gqnfeﬁssiopvs were o
muddled by profuse apologies for the marital infidelity that precvede(:iv‘hvis; v1olem attack on D1
Hitchmoth. (Tr. 1:149, “I bear the shame and the humiliation and the embmrassment’,llﬁ, 5
embarrassed, shamed and humiliated; 1:156, very immoral act of baving an affair; [ 260,“1 felt
enormous guilt for my immoral conduct”; Tr. II:349-35}0,‘petitiQn,er). He te;s}ti‘ﬁed at Iength @out
his soul-searching, introspection and religious studies in ’;l?at regard{. (Tr. I‘:gozi,vsqgl;:sgg‘r‘ching;
1318@235; 2,6.1},1 279, 326; Tr. [1:351, introspection).

Those expressions of remorse are appropriate, but they are far too limited, and they -
largely miss the point. As the petitioner was reminded during; his testlmony,hls suspensmnwas
due to his griminal conviction for a violent‘ attack on a woman, n_o‘t' for hlS mantalmﬁdehty i{({Tr.
I1:358). Remorse and intensive self-evéluation are laudable, but they are insufficient to establish
the requisite “reform.” E.g., Matter of Lee, 28 Mass. Atfy Disc. R. at 552-553. The petitioner
has not convinced us that the violence he inflicted upon Dr. Hitchmoth, whom he described as
the love of his life (Tr. 1:151, “true love” “for the first time in my life”), and who left her
husband for him (Ex. 28, at p. 5, SBH000440, Tr. 88, Farrah), was a transitory aberration that is
notiikelytoreéur. | | | o

| The petitio‘ner presented no evidencé from either his therapist, DrGrace Chen(desplte

her being on his witness list), or his life coach (Anil Sakhuja). ‘('Tr.y 111448;45 O, ;pietiti‘o‘ner\).» | If
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might have been helpful to us to have heard from Dr. Chen; or to have received her notes or
report in evidence. Although Dr. Chen was primarily seen as a marriage counselor (Tr. Ii:446—
448, petitioner), as the petitioner’s treating therapist she might have been able to prov1de some.
reassurance that he is not likely to repeat his abusive and violent ,beheviqr, W_hen asked by his
own counsel how we could be assured that he would not re-offend, the petAit‘i'o,rvxe;’sjansvv\feg; was .
basically that it was because he had engaged in extensive,intrpspegtion. (Tr 11345-3483 550,_:- N
352, petitioner). |

We conclude that the petitioner has not met his bu:c.leyrrm of demonstratipg the rrioral‘v«

qualifications to be reinstated to the practice of law.

B. Competence and Learning in the Law

The petitioner practiced for fifteen years before his temporary suspension onDecember
29, 2015. On June 6, 2018, a single justice of the Supreme Judic;ial C_ourt,e:ll_lowe;d ﬂ??:P-‘?}_i}i»?l%?l‘
to work as a paralegal for Attorney Danilo Gomez, and he has since done so ona part-time basis.
(Tr. 1:200-201, 271-273, petitioner; 11:422-424, p‘etitioner). However, there wasnotestlmonyds
to his legal abilities or the quality of his work in that capaci‘ty.' o

The information provided on his Reinstatement Questionnaire (Ex. 1, at p. 7,
SBH000007) concerning his learning in the law, and his kndwledge of his ethical obligations,
was perfunctory; his hearing testimony 4did not contribute much more, although Farrah testified

that he “discuss[ed] the law and what we see in Lawyers Weekly” with the petitioner (Tr. 1.78,

Farrah). However, we recognize that the misconduct that resulted in the petitioner’s suspehéion
‘ : ' B < P 1
did not occur in the practice of law.

Since we conclude that the petitioner has not met his burden of proving“tha't;he has Vthe g

moral qualifications to be reinstated, and that his reinstatement would be “detrimental .. . to the

EE
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administration of justice or to the public interest,” we need not dwell on this element of the test
for reinstatement.

C. Effect of Reinstatement on the Bar, the Administration of Justice and
the Public Interest

S.J.C. Rule 4:01, § 18(5) requires the hearing panel to determine whether the petitioner’s
reinstatement would be “detrimental . . . to the administration of justice or to the public interest.”

“The act of reinstating an attorney involves what amounts to a certification to the public that the

attorney is a person worthy of trust.” Matter of Daniels, 442 Mass. at 103 8, 20‘ Mass. Att’y Disc.

R. at 123; Matter of Prager, 422 Mass. at 93 (citations omitted); Matter of Centracchio, 345
Mass. at 348, “Passage of time alone is insufficient to warrant reinstatement.” Matter of

Daniels, supra. “[Clonsiderations of public welfare are dominant. The question is not whether _

the petitioner has been punished enough.” Matter of Cappiello, 416 Mass. 340, 343, 9 Mass.

Att’y Disc. R. 44, 47 (1993). Matter of Ellis, 457 Mass. VatA414, 26 Mass.‘A:t’;V’y DlSCR at164 :
(“Consideration of the public welfare, not [a petitioner’s] private interest, dominates in |
considering the reinstatement of a disbaﬁ‘red {or suspended] applicént.”).

The pubiic’s perception of the legal profession as a result of rein‘s“ta;thrn:en‘;,.gpﬂcgpgjeﬁffect v
on the bar, must also be considered. *““The impact of a reinstatement on public conﬁdepce 1n the

bar and in the administration of justice is a substantial concern.” Matter of Waitz, 416 Mass.

298, 307, 9 Mass. Att’y Disc. R. 336, 345 (1993). We regard that concern as particularly serious
where the suspension resulted from a criminal conviction for a violent crime and the petitioner
has not demonstrated his current moral fitness by a preponderance.of the evidence. We thérefore
conclude the petitioner has not met his burden on this requirement.

V. Conclusion

We conclude that the petitioner has not met his burden of proving that he has morally .
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redeemed himself. He continues to deny his prg:viously admi_t\ted misconvc.lucf[,, at,lef‘iisvt iAn\
significant part. In our opinion, the petitioner’s case for reinstatement falls short pr_ivn‘la’rily ‘
because of his failure to truly acknowledge the full extent of his misconduct, or the sgriqgsness
of it. His testimony concerning his false signatures on his tax returns and his bankruptcy
petition, and about the plea colloquy in his criminal case, likewise displayed a tendency to
deflect blame for matters that were squarely the petitioner’§ own responsibility to get right. That |
tendency to deflect responsibility also weighs against reinstatem¢nt.

In light of the discrepancies between the petitioner’s hearing testimony and his prior
admissions, and his lack of credibility on key issues, we alsq find that the public interest, and
public confidence in the bar and in the administration of justice, would be undermined by the
petitioner’s reinstatement. We thereforé recommend that his petition forire'instatement be
denied.

Date: L,L/ / /7
Respectfully submitted,
By the Hearing Panel,
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