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COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, SS. ‘ SUPREME JUDICIAL COURT

FOR THE COUNTY OF SUFFOLK
DOCKET NO. BD-2015-106

IN RE: BARRY D. GREENE

AMENDED MEMORANDUM OF DECISION

This matter came before me on an inforﬁation and record of
proceedings, and a vote by the Board of Bar Overseers (board),
recommending that the respondent be sﬁspended from the practice
of law for a period of two years for his actions with respect to
his busineés practices involving sevén clients?* whé were.facing
foreclosure. The petition for' discipline was filed with the
~ board in August, 2012. In Maréh,.2015, a hearing committee
recommended that the respondent be suspended from the practice of
law iﬁ,the Commonwealth for a period of two years. In June,
2015, the respondent appealed to the board, and bar céunsei filed
an opposition. In August, 2015, the respondeﬁt‘s son, who
engaged in the foreclosure practice with him, but, unlike the
. respondent (who was not charged Qith any crime) was convicted of
twelve criminal offenseg fo? hig role in phe mattef, wasg

indefinitely suspended from the practice of law in the

' The respondent clearly treated the individuals involved in
the transactions as ones with whom he had an ongoing business
relationship, and to whom he provided ongoing services.
Accordingly, this memorandum referg to the individuals as
"clients" and not as "sellers" (of the houses that they.owned
before the sales to the respondent). Bar counsel's petition for
discipline was not based on any assertion that the individuals
received legal advice from the respondent. '



Commonwealth. See Matter of Greene, Docket No. BD-2014-0107

(2015). In Septembér, 2015,'oral argument was held before the
board, and in October, 2015, the board voted to recommend that
thg respondent be éuspended from the practice of law in the
C@mmonwealth for a period of two yeafs. On November 16, 2015,'
bar counsel filed an information with this court requesting that
theArespondent for two years from the practice of law in the
éommonwealth.

The resgpondent appearéd at a hearing before me on February
10, 2016, where he repregented himgelf. He did not contest‘any
of the factual findiﬁgs made by the board, or that his éonduct
violated particular rules of profession conduct, as found, and
did not contend that the reqoﬁmended sanction of a two-year
suspension is vastly disparate from the sanctions imposed on
other attorneys for similar misconduct. The respondent conceded
that, in 2010, he had entered into a settlement agreement with
the Attorney General with respedt to the wmisconduct at issue
here, which allowed him to avoid further litigation. Under the
terms of that agreement, the fespondent paid $160,000 to the
Attorney General, $10,000 of which wag to cover the Attorney
General's costs, and $150,000 of~wﬁich was put into a fund and

distributed as partial restitution to the clients. The

respondent did note, as to one matter, see Matter of Foley, 26
Mass. Att'y Disc. Rep. 199'(2010), that his misconduct involved

seven clientd, whereas that attorney had been suspended from the



~.

practice of law for eighteen monthsg for similar misconduét
involving twenty-four transactions (albeit that all of respondent
Fqley‘sAmisconduct occurred on one day).

Respondent's conduct. The essence of the respondent's

misconduct involved what bar counsel termed a "scheme" (the
responéent challenged.the'use of this word) in wﬁich the
respondent and his gon obt%ined clients at imminent risk of
foreclosure by refexrrals from ﬁortgage brokers who knew the
clients were unable to.refinance their homes due to their
financial circumstances. In each case, although the clients had
defaulted on payments, they all had substantial equity, from
$60,000 to $160,000, in their homes. The respondent and his son
arranged to stop the foreclosure proceedings and purchase the

. houses, with new mortgages, giving the clients a one-year lease
and an option to repurchase the hougse. The amount of the lease
payment Qas based on the carrying dosts.of the house; egsentially
the amount of the mortgage the.respondent had obtained on the
éppraised fair market value of the house, and was generally much
higher than the amount of the mortgage.payments that the clients
had proved unable to pay. The option to repurchase was dependent
on- the clients obtaining refinancing, which the respondent knew
was unlikely given theif financial COndition andAprevious
default. A clause in the lease agreement invalidated the option

in the event a client defaulted on the terms of the lease. The’

price of obtaining.the optioh was the amount of equity remaining
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in the house after all outstanding‘mortgages were discharged. Iﬁ
other words, the clients entered the closing with a houge in
foreclosure, in which they had substantial equity, and lef£ the
closing with no cash and a lease they would be unlikely to‘be
able to pay.

The respondent (and his son) obtained the purchase money
mortgages for the houses from lenders who were themselves tﬁe
respondent's clients. They did not disclose this conflict of
interest to the lenders, and did not‘disclose'the true.ﬁerms of
£he.transaction. The HUD-1 settlemént statementsbwere drafted to
appear as though the clients obtained substantial cash as a
result of the sale, and that the réspondent brought money to thel
sale, neither of which happened. ' The settlement statements also
did not disclose, even in cases where the lénder's instructions
to the closing attorney required that this information be get
forth in the HUD-1, the existence and amount of the‘substantial
brokerg' feeg that the respondent paid the brokers who referred
the clients khowing that they were not in a condition to
refindnce. In some cases,.the respondent’ (and his son) éompleted
the falsified HUD-1 settlement statements themselves,'and in -
other‘éases they directed empioyees.of the regpondent's law f£irm
- to do so.

In additien to the misrepresentations on the HUD-1

gstatements, the respondent did not communicate Adequately with



Ehé clients,.and did not provide competent and diligent'
representation to them. The respondent, who had an extensive
praética in real esta£e 1aw; and lengthy experiehce in the field,
did not explain to the vulnerable clients the terms of the
documents they were signing, or the terms of the buy back optioh,-
did not allow the cliente time to read the documents, and, in one
case, the client left the cloging not aware that she had sold her
house. See Mass. R. Prof. C. 1.1 (providing competent
repregentation)) ; 1,2(a)‘(failiﬁg to pursue client's objectives
throuéh reasonably_évailable and lawful means); 1.3 (failing to
act with diligence and promptness in representing a client);
1.4(a) and (b) (failing fo keep client reasonably informed); and
8.4(c) (engaging in dishonesty, fraud, deceit, or
misrepresentation). The respondent also commingled funds in his
IOLTA.éccount by depogiting the ﬁoney erm the 1ea§e payments in

that account. See Rl Prof., C. 1.15.

Appropriate sanction. As the conduct is admitted, the sole-
issue before me 1s the appropriate sanction. The primary
consideration in determining the appropriate sanction to be

imposed "is the effect upon, and.perception of, the public and

the bar." Matter of Crosgen, 450 Mass. 533, 573 (2008), quoting

Matter of Finnerty, 418 Mass. 831, 829 (1994). See Matter of

Alter, 389 Mass. 153, 156 (1983). The sanction should be

sufficient to deter other attorneys from the same type of conduct



and to protect the public. See Matter of Foley, 439 Mass. 324,

333 (2003), citing Matter of Concemi, 422 Mass. 326, 329 (1996).

Nqnetheless, while the sanction should not be "markedly disparate
from what has been ordered in comparable casges," gee Matter of
qudberg, 434 Mass. 1022, 1023 (2001), "[elach case must be
decided on its own merits and every offending attorney must
receive the digposition most appropriate in the circumstances. "

Matter of Pudlo, 460 Mass. 400, 404 (2011), quoting Matter of

« -

lCrossen,

The respondent's only argument.(made orally during the
hearing before me) was that I should consider mitigating
circumstances in his case. "Our rule is not mandatory. If a
disability caused a lawyer's conduct, the discipline should be

moderated, and, if that disability can be treated, special terms

and considerations may be appropriate." Matter of Schoepfer, 426
Mass. 183, 188 (1997). The réspondeﬁt pointed to his age (69),
the absence of prior discipline, that he wanted to help the
clients stay in their homes, and that séme of the clients
actually‘were helped -- by repailrs he made to their houseé,
fofbearance from evicting them when they were una?le to pay the
lease amount, agsigtance with moving and rental expenses to an
apartment for one cliént who became ill -- and noted that, in one
.case, the ciientsvwere able to obtain a new loan and buy.back

their house. He argued alsgo that, whether wittingly or not, his
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payment £o the Attorﬁey Genefal's‘fund may have done "gome good"’
for some of the clients, who at least received some ﬁoney back.
The abgence-of prior discipline is a "typical" mitigating
factor on which I prlace no weight in determining the appropriate
sanction in this case, gee Matter of Alter, 389 Massg. 153, 156~
157 (1983), and obtaining the clients' lawful objecti%es, such as
gtaying in their home (for the one case where that was possible),
is not mitigating, but, rather, an ordinary result expected of é
reasonabl? competent attorney. Making restitution after
disciplinary proceedings have begun, rather than on .one's own
initiative, also does not indicate remorse and does not

constitute. See Matter of Bauer, 452 Mass. 56, 75 (2008); Matter

of LiBassi, 449 Mass.-lolé, 1017 (2007). And any benefit the
"vulnerable and financially struggling clients may have had in
éharing the $150}000 in restitution the respondent paid does not
approach the amount of the equity that, in total, they paid the
regpondent for the buy-back option that the respondent knew his
clients were highly unlikely to be able to use,

| An order shall enter suspending the respondent from the
practice of law in the Commonwealth, for a period cf two years.

By the Court, |

rnande R.Vt. 1ff1¥j
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