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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. : SUPREME JUDICIAL COURT
' FOR SUFFOLK COUNTY
No. BD-2015-080

IN RE: DAVID ZAK

AMENDED MEMORANDUM OF DECISION

This matter came before me on an informatién and record of
proceedings pursuant to S.J.C. Rule 4:01, § 8(6), and a
reéommendation and vote by the Board of Bar‘Overseers (board) ,
recommending that the respondent be digbarred from the practice
of law in the Commonwealth. ‘The respondent generaily does not
contest that he undertook the actions asserted in bar counsel's
petition, and that the special hearing officer and the board
found were well supported in the evi&entiary record. The
disputed issues are the manner in which those actions should be
viewed, and the appfopriate ganction to be imposed for conduct
which, had there been only“one instance, wbﬁld warrant at most a
term suséensionp At a heaxing before me on December 17, 2015,
bar counsel supported the board's recommendation, and the
regpondent maintained that the appropriate sanction would be a

..public reprimand. Haviné considered cafefully the peﬁition for
disqipline,»the special hearing ofificer's findings, adopted by

the board, the record before me, and the representations of both



counsel at the hearing before me, I conclude that disbarment is
thé appropriate sanction in these circumstances. Nothing less
would be adequate both to protect the public from harm and to
prevent further damagg to>the public's view of the integrity of
the. legal profession than already has resulted.from the
regpondent's misconduct. - Accordingly, a judgment shall enter |
striking the- respondent's name from the roll of attorneys

admitted to the Massachusetts bar.

1. Procedural history. In April, 2013, bar coungel filed a

gseven-count petition for discipline against the respondent. The
chair of the board appointed a spécial hearing officer‘to conduct
evidentiary héarings and issue written findings of fact'and
conclugions of law. In Auguét, 2013, Ehe épecial hearing officer
conducted a hearing on bar counsel's motion for issué preclusion
on the guestion whether the respondent and Elizabeth Reed (a real
estate.mortgage broker and at that time a loan originator).had
been partners in the entity Loan Modification Group, Inc. (LMG),
that the respondéent had incorporated. Bar counsel's motion
thereafter was allowed. The respondeﬁt filed, then withdrew, a
petition to'pursue an interlocutory appeal of thé hearing
officer's order. 1In March and April, 2014, the special hearing
officer conducted an evideﬁtiary hearing over twelve
noncontiguous "days; closing arguments were held in early May,

2014. Twenty-five witnesses testified and 220 exhibits were



introduced, including 190 to which the parties héd stipulated.
Bar counsel presented teStiﬁony from five of the respondent's
former’employees, twelve former clients, another attorney, and
two expert witnesses. Two former employees and one former client .
testified on behalf of the respondent. In December, 2014, the
gpecial hearing bfficer‘issued findings of fact and rulings of
law and recommended that the respondent be disbarred.

The respondent appealed and the board heard arguments on
that appeal on May 11, 2015. On July 13, 2015, the bcard adopted
the special hearing officer’'s findings of fact and rulings of law
and voted unanimously that the respondent should be disbarred
from the practice of law in the Commonwealth.. The board declined
to adopt the hearing officer's suggestion tha£ the respondent be
required to pay restitution as part of his éancfion. Bar counsel
then filed this'informétion in ﬁhe county court, requesting. that-
the respondent be disbarred. |

2. Facts. The special hearing officer found tﬁe following,
as adopted by the board. The respondent was admitted to the
Massachusetts bar in December, 2006, and opened his law firm, Zak
Law Officesg, P.C, (ZLO) in January, 2007. His practice initially
- focused on reéulatory compliance, representiﬁg lenders against
actions by fhe Attormey General and the United States Attorney.
In the fall of 2008, the respondent entered into discussions with

Reed (a nonlawyer) about forming a business to provide loan



modification and related services to clients having difficulty
paying their mortgages or facing foréclosure; Well aware that
she would be making cold calls or in person visits asking
homéowners she knew of to contact him, the respondent began
paying Reed $1>OOO per client for each client she referred to ZLO
for mortgage rélated services who hired the respondent to perform
such services. Between November, 2008 and February, 2009, the
respondent paid Reed $10,000 for such referrals.

In February, 2009, the respondent and Reed discussed
anticipated Federal legiglation to help hoﬁeowners a?oidl
foreclosgure by providing incentives to mortgage holders and
lenders to modify existing loans. On February 18; 2009,

. Pregident Obama anncunced the Homeowner Affordability and
Stability Plan, intended to help families encountering
difficulties paying. their mortgages to obtain modifications of
existing loans, or to refinance, in érder té avoid foreclosure.
In March[ 2009, the Federal Home Affordable Modification Program
(HAMP) wag introduced. The HAMP plan offeréd mortgage holders
and lenders financial incentiyes to modify existing loans and to
rgfinénce 1oans.‘ | | )

The resgpondent incérporated LMG on February 6, 2009, and
thereafter operated it in partnérship with‘Reed, as a loan
modification business that also offered legal services. The

legal services included analysis of moftgage documentg to



determine whether there had bgen any violations of State Qr'
Federal law or regulations in procesging the original loan; loan
modifications; foreclosure prevention; and facilitating short |
gales. The respondent also offered such services through- ZLO.
Until Jurne, 2009;‘he continued to'pay Reed for each clieﬁt she
obtéined, as weli as for each "agent" she brought in to work for
LMG; thereafter, the respondent and Reed entered into an
agreement to share equally in the combined net profits of ILMG ahd
ZLO derived from the loan modification clients.  The respondent
hired "agents" to work for LMG, generally mortgage brokers with .
lists of clients, who were to contact those clients offering the
respondent‘é services, as well és to handle calls received as a
result of the respondent's radio and Internét advértisements.
Thé agents were paid betwéen $1,000 and $1,500 for e;ch client
who signéd an agreemenﬁ that the respondent would provide~loan
modification services or other féreclosure related services, and
Qho paid the initial $2,000 to $3,000 fee., The agents were
required to obtain ten new clients, with signed fee agreements,
each month, or‘they were not paidh 'Aéeﬁts ;lso were encouxraged
to recommend other égents to be hired, and Qere paid a fee
{termed an "overvide") for each cliént obtained by the agents
they had recomménded.

In January, 2010, after Ehe Massachugetts Commigsion of

Banks ordered Reed to stop operating her loan origination
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business (she later pleaded guilty to multiple counts of wiré
fraud and money 1aundéfing), the respondent terminated his
business relationship with her, and shortly thereafter LMG
stopped accepting new clients. The respondent continued to offer
loan modification services, as well as foreclosure related legal
gservices, through zLO, and continued to operate ZLO largely
through:the uge of the nonlawyer agents. A

A At all times relevant to this matter, the offices of ZLO
were located in Massachusetts, at différent points in locations
in Needham and in Revere. The respondent also maintained an
office in Rhode~Island,'staffed by two agents, who informed
clients that they worked for IMG. At all relevant times, the
services thé regpondent offered his loan modification.clients
weie deemed "foreclosure related services" pursuant to 940 Code
Mass. Reés. § 25,01, and "mortgage aséistance relief services?®
(MARS) asg defined in 16 C.F.R. Part 322, recodified on December
30, 2011, és Regulation O, 12 C.F.R part.1015. Under 940 Code
Mass. Regs. § 25.02, an attormey is prohibited from soliciting,
arranging, or accepting an advance fee for offering, arranging,
or providing foreclosure-related services, unless the fée is
depositéd in an IOLTA éccount until earned. An éttorney may,
however, accept an advance fee for preparing and filing |
bankruptcy pétitions, or fof making filings in other court

proceedings intended to prevent foreclosure. Additionally,



pﬁrsqant to 940 Code Mass. Regs. § 25.03, advertising or offering
foreclogure related services without clearly explaining the
gservices to be proyided, and @ow thése serviées will assist an
individual séeking to avoid or_delay foreclosure, cure a defauit,
or address late or missed payments, is deemed an unfair or

- deceptive pracﬁice under G. L. c..93A, § 2 (a). An unfair or
deceptive practice also is a violation of the MARS regulations,
and an unfair, deceptive, or abusive act or practice is a
violation of the Consumer Financial Proteétion Act of 2010, 12
U.S.C. §§ 5531 and 5536. Rhode Island statutes contain similar
provisgions relativé to a "foreclosure consultant.” See R.I. Gen
Laws, §§'5;79—1 through 5-79-9. The speciai hearing officer
‘éoncludéd, and the board adopted the finding, that the respondent
was aware of‘and understood all of these statutory ana :eéulatory
provisions'dufing the peripd of the misconduct at issue here.

I turn to consideration of each of the seven claims for

discipline.

Fee sharing with a nonlawyer (count ona).. The respondent
does not dispute that he paid Reed and the agents, all
nonlawyers, between $1,000 and $i,500 for each élient from whom
they obtained an agfeemenp to retain the resﬁondent ﬁor loan
modification or other foreclosure related éervicéé. The
respondent also does not'dispute that he péid Reed and the agents

"override® feeg. (in Reed's case $450 per client) for each client



acquired by one of the'agenﬁs they had recommended. Nor does- the
respondéné dispute that between June, 2009:énd‘January, 2010, he |
paid Reed fifty per cent of the net combined profits'of ZLO and
IMG, after deducting expenses and payments to a reserve fund,
derived from .the loan mbdifiéation clients. The reSpéndent
éontends[ however, that this profit sharing arrangement was not
improper, under Mass. R. Prof. C. 5.4(a)(3), an exception to the
general prohibition on fee sharing, encompassing "profit-sharing
benefits an employee receives" as part of a firm's compensation
plan, that are net profits of the firm and not "tied to é
specific client or to specific cases." I address this contention
in my discussion of the appropriaﬁe sanction, infra.

The board‘found, and I agree, fhat this method of paying his
employees and agents . violated Mass. R. Prof. é. 7.2{(c) (giving
gsomething of value to someone for recommending lawyef’s services)
and 7.3(f)'(giving something of value to individual or
organization to4solicit professional employment for lawyer from
prospective client). As tﬁezboard determinéd, thé conduct. also
violated Mass. R. Prof. C.'Si4(a) (sharing iegai fees with

nonlawyer); Mass. R. Prof. C. 5.4(b) (forming partnership or

other business entity with non-lawyer where any portion of
activities of that entity consist of practice of law); Mass. R.

Prof. C. 7.3(d) (prohibiting payment of fee for in-person or

personal communication soliciting professional employment); and



8.4(a) (violating rules of professional conduct through acts of
another). Lastly, by not explaihing to Reed and the agents,
nonlawyers over whom he.had;direct supervisory authority,‘the
actiong they could. take consistent with the respondent's ethicai
obligations under the rules of professional conduct; by not
making reasonable efforﬁs to ensure that their conduct was .
consistent.wifh hié ethical obligationg; and by instructing them
to engage in practices he knew were not congistent with his
ethical obligations, the réspondent viclated Mass. R. Prof.

¢, 5.3(a), (b), and (c).

False and misléadinq advertising (coupt two) . The board
found that, while some‘clients were obtainéd as a regult of cold
calls, the vést majority of the respondeqt{s loan meodification
business was acquired as a result of radio adver?ising. The
respondent also advertised on television and on his ZLO website.
The content of the.radio advertisements was particularly
egregious, containing numerous misrepresentations aé well as
omisgionsg. that were highly misleading. Alﬁhough the respondent
is licensed to practi;e law only in Massachusetts, the radio
advertisements were aired in Massachusetts, Rhode Islané, New -
York, Pennsylvania, and Virginia. They stated that the
respondent was fhe only lawyer [impliedly in that jurisdiction]
who knew how to obtain permanent loan modifications. This

statement is patently falég as to the knowledge of other



attorneys. It also does,not_explain that all decisions
concerning whether to grant a loan modification are made by the
lender; all decisions whether tq‘make an initial, temporary loan
modification.pérmanent are made by the lender; and that the
respondent is not admitted to préctice law othér than in
Mésséchusetts, and did not employ or have business relationships
with attorneys licensed in Pennsylvania Qr Virginia.

The advertisements 5180 claimed that the requndeﬁt "sued
the bank in every case, " .when his business model was such that he
never filed such suilts, but, in rare instances, referred clients
to other attorneys, who would rgquire additional payment ffom the
client before undertaking any court proceedings. In addition,
the advertisements stated that the respondent would obtain trial
loan modifications within thirty to sixty days, when he was aware
. that any modification likely would take mucﬁ longer, on terms
that the'respondent knew were highly unlikely to be accepted by
any lender, such as obtéining a thirty-year‘mortgage with a two
per cent interest rate, on a reduced loan amount equalAto the
fair market value of the p?operty, or guaranteeiﬁg to cut the
client's mortgage payﬁent in half; - The advertisementé also said
that the respondent would “pfe—qualify" clients for the HAMP
program at no cost, whéreas the respondents' clients actually
were charged between $2,000 to $3,000 during their initial visit,

where an agent used a computer program to make a prequalification
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determination. ~ The respondent would file an application for a
loan modification only after having received‘aﬁ'additional
payment also of roughly $2,000 to $3,000. -

"The advertisements alsgo éontained other intentional,
significant, and serious omissions that ﬁade them highly
misleading. Listeners were not told that none of their money
would be refunded, even if they did not meet the prequalification.
requirements, the respondent never filed a loan modification
application on their behalf, or the lender declined to offer a
modification or coffered one on termg the clieﬁt found
unacceptable. Listeners also were nét told that they were
statutorily entitled to a fuli refund if the respondent did not
obtain an acceptable loaﬁ_modification offer. Nor were the&
informed that the particular results described by clients
featured in the ads were unusual, that their situation might
differ, or that the lender alone had the authority to make a loan
modification offer, on terms the lender chose. Thé radio
‘adéertisements also.did not confirm to various requirements in
tﬁe rules of professional conduct inhMassacﬁusettsh Rhode Island,
New York, and Virgig@a, regarding providing notification of the
content‘of the advertisements to the proper entities (e.g., such
ag boards of bar overseers or attorneys general), and fetaining
copies éf the éontent for specified periods.

Similarly, the respondent's Web Site intentionally

11



misrepresented his firm‘s.purported‘(but nonexistent) association
with'highly gqualified and experienced attorneys‘in other
jurisdictions, misstated the jurisdictions in which the firm
practiced, misstated the respondent's prior positions,
experience, training, and the length of time that the firm had
been in operation, and did not disclose that the respondent was
the only lawyer employed by the firm, or that he was licensed
only in Massachusetts, deliberately stating or implying
otherwise. The Web Site alsgo contained intentional
misrepresentations about other typeé of experts supposedly
employea by the firm, when in actuality there were no such
emplovees. |

The board determined, correctly, that these ﬁalsa, material
representations of fact, and significant omissions that rendered
other statements misleéding, violated Mass. R..Prof. C..7.1 and
7.2(a), concerning a lawyer's communications about hie or her
éervices, as well as Mass. R. Prof. C. 8.4(@), prohibiting
dighonesty, fraud, deceit, or ﬁisrepresentation. The
advertisements also violated similar provisions in the rules of
professional conduct in Rhode Island, New York, and Virginia.
-The respondent's contention that the stateﬁents were "puffery" or
a"salesmanship,“ or merely inadvertent, imprecise use of language,
are unavailling, as 1s hig contention that'the misrepresentations

were not relevant and material because the evidence did not
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~establiéhithat any of the named clients weré ocbtained as a result
of radio‘advertising. It is not necessary to show tﬁat a client
or potentiai client relied on the respondenE's deiiberate
misfépresentatiéns in order'to establish that he made them. See

Matter of Angwafo, 453 Mass. 28, 35 (2009).

Illegal and excessive fees (count three). The special

hearing officer, and the board, found that the respondent charged
fees which were both "illegal" and "clearly excessive" within the
meaning of Mass: R.‘Prof. C. 1.5(a). The board described~the
feegs as 'clearly excessive because the services provided in
exchange for them were roﬁtine, worthless, or both." At their
first megtiné with someone from the regpondent's office
(typically an agent and not the respondent), clie#ts were chargéd
between $2,000 to $3,000 for prequalification under the ﬁAMP
pfogram, and pré&ision of a "lender benefit anélysis" and a
“foreﬁéic loan aﬁdit." These sefvices were; ag the board
described; ";outine, worthless, or both." A HAMP
prequalification could have been obtained at no cost fhrough
certain legal sefvice organizations, and neiﬁher of the two
documents provided were of any value in applying f&onr obtaining
a loan modification.

" The HAM? prequalification was a simple and straightforward
procedure in which @he agent entered a few pieces of basic

information (such as the clients' c¢urrent income, when the loan
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had been obtained,4and its interest rate) into a computer program
the respondent had installed on his computer system. ILittle
legal reaéoning was required, and the procéss took little time
for a trained agent cnée a glient had provided all of the
neceésary information.® Online tools were available from which
homeowners could make a similar determination, and nonprofit
agencies and government services were available to help
homeowners obtain a HAMP prequalification at no cost.

The lender benefit analysis wasg generated throﬁgh another
computer program, after an agent entered a few items of basic
information, such as a client's current income, loan amount, term
of loan, and interest rate. The program created a printedA
document purporting to compare the terms of a client's existing
loan witﬁ the terﬁs of a proposed modified loan. The proposed
terms, inciuding reductiéns in fhe pripcipal loan amount.and a
lowef intérest rate, generally were highly unreélistic,2 and also
inconsigtent with HAMP standards; the respondent kmnew that
lenders did not offer modifications on sucﬁAterms. The
respondent‘é agents who testified before the speciai hearing

officer viewed the loan benefit ahalysis as useless, did not rely

* gome clients brought the required documents to the first
meeting, and others had to be contacted numerous times in order
to obtain the necessary information.

? Frequently proposed terms, for example, included a
reduction by half of the principal loan amount, on a thirty-year
mortgage, at a two per cent interest rate. .

14



on it; and, in séme casges, said that they did not include it in
the package of documents;attéched to applicatiéns for
modifications. The hearing officer, and the board, determined
that the loan'benefit analysis was‘usea as a marketing tool,
intentionally giving clients a falsé impression of the terms of a
loan modificaﬁioﬁ that they reasonably could anticipate.

Tﬁe forensic loan audit purported to describe errors in
regulatory compliance during issuance bflthe initial loan or in
transferring the loan to a new mortgage holder. fhe forensic
loan audit relied on'an'affidavit (in English) preparéd-by an
agent and signed by the clients, who generally were not asked to
read ér review it cargfully,.and who of£en were unable to read
English. 'The contents df the affidavit were based on the
clieﬁts' gstatements of their memo?ies of things such as notices
they had received, without any effort by the agent to obtain
"documentary records or to ascertain that the clients' memories
were éccurate.

The élients were not told fhat the flat fee charged for
these initial services was nonrefundable, or that payment of
additional fees, geﬁexallyvrangiﬁg from $2,oob to $3,500,'would
be required in érder‘for the ;espondent to draft a G. L. c. 93A
deméndlletter to the lender, and file an application for a 1oaﬁ
médification. The hearing officer rejected the respondent's

contention that drafting the consumer protection act demand
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letter required substantial time-and legal researéh, justifying
these feeg; the hearing officer stated that the mortgage loan |
forme used are generally standardized across lenders, the letters
were largely boilerplate, and the legal research required.was not
extengive.

The fespondent deposited all of the flat feeg .thus obtained
into one of his business or operating accounts, not into an IOLTA
trugt account, and used the money befofe he had provided all of
the services for which the fees had been paid. Neither the
respondent nor his agents informed clients during this initial,
two-step process, that any filings or appearances in court would
require the paymént of additional fees, and that.the respondent
would not himself pursue guch litigation, but rather would refer
the client to other attorneys.

Under the Massachusetts rules of.professional cénduct, the
respondent was not required to deposit flat fees (unlike
retainers) -into an IOLTA account, or to hold. them in trust until
the services had bheen providéd. However, because the flat fees
for "fbreclosure related services" were collected before the
respondent even filed an application for a loén modification,
much less before a lender provided a modification offer that the
client would accept, both‘the initial fee paymentj and the
payment required for the respondent to file an‘application for a

loan modification, violated 940 Code Mass. Regs, § 25.02(b) and
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12 U.S5.C. §§ 5531 and 5536, which prohibit an atforney from
accepting advance payment of loan modification fees unless the
funds are deposited and held in an IOLTA account until the fee
has been eérned. )

Based on these findings, the gpecial hearing officer, and
the bgara, concluded that the respondent had violated both the
‘Massachusetts and Rhode Island versions of Rule 1.5(a) of the
rules of professional conduct, prohibiting illegal or excessgive
feés. Befoie the boara, as before me, the respondent chéllenged
the findings that the fees were excessive, claiming, as
discussed, that'they were justified by the extent of the work
required. Furfher, he pressed forcefully, as he doeg here, his
argument that:the fees were not illegal, bgcause the necessary
legal résearch and analysis, for which advance fees permissibly
may be charged under the Massachusetts rules of professional
conduct, was intertwined with the léan modification gervices.
~ The boérd concluded, as do I, that the fees were illegal
notwithsganding any argument that they were'not exﬁlicitly
prohibited under Mass. R. Prof C. 1.5(a), since that rule
prohibitg "illegal" fees, and other State and Feaeral statutory
provisions prohibited charginé advance fees for loan modification

services. See,.e.g., Matter of Dialessi Lafley, 26 Mass. Att'y

Digc. R. 133 (2010) (fee illegal where it was in violation of

Federal statute prohibiting collection of fees for acting as
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representative payee for individual who was receiving Social

Security benefits).

Practices followed in entering into contracts with clients

(éount foux) . Undér thié count, bar counsel included many of the -
practices discussed, supra, with respect to ﬁisrepresentations or
misleading stateménts by the respondent's agéﬁté concerning the
limited scope‘of‘the work that actually would be provided, the
(impermiggibly) nonrefundable fees that would be charéed, and the .
regults likely to be achieved, as well as the differences between
the loan modification services provided by LMG and the legal
services provided by ZLO, which led many clients to conclude,
reasonablf, that they had retained the respondent to perform
legal gervices when they had not done so. Bar counsel also
poihted té the fact tﬁat many of the documents provided were
written only in'English and not explained carefully to the non
English speaking clients, particularly the fee agreement. While
the reséondenf eventually had a written fee.aéreement in Spanish,
he did not modify it when he modified the English version, and he
had no version written in Portugese, notwithstanding.that a
substantial portion of his clients spoke Po#tugese as their
primary language. .

The respondent did not instruct his agents to inform clients
that, under Federal law, any fee paid had to be refunded if the

lender did not offer a loan modification on terms acceptable to
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the client, and condoned the fact that they were noﬁ making these
required disclosures. He instructed his agents to provide the
deceptive and misleading hypotﬁetical lender benefit analysis,
without telling them, as they were legally requirea to do, to
inform clients fhat such results were not guarénteed, only #he
lender could deciae to offer a loan modification, and the terms
of any such modification, and that the lender might refuse to
enter into any loan modification. Nor did the agents inform
clients, as statutorily mandated, that additional fees would be
required . for legal services that might be necessary to forestall
foreclosuré, such as filing a cqurt action. The iregpondent was
well aware of, and condonea, or encouraged, these practices.
Although the fee agreements and "disclosures of non |
guarantee of regult," written in English, that the clients
signed, did contain accurate information abéut the limited scope
of the representation, the fees charged, aﬁd the possibility that
1eé§ favorable results wouid be obtained, the agenﬁs did not
e#plain thése documenté in detail in a lahguage the clients
ﬁﬁde?stood. Moreover, the respondent testified that he
deliberateiy had clients éign fee agreementé written in English
becaﬁse’hé was ﬁoﬁ sure.tﬁat he wouid be abie té filé fee |
agreemeﬁts other thén in English in court proceedings he might

undertake against clients from whom he was seeking payment of

fees.
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The board found further that "in fact many of the
tespondent‘s clients‘did not obtain beneficial loan '
modifications." While a beneficial reéﬁlt for many c¢lients would
not, as the regpondent suggests, ﬁave.been a factor in
mitigation, it could have reduced the aggraVéting factor of the
deéree of harm to clients upon which the board relied. The
record, however, does nét contain sufficient information by which
to determine how many clients received loan modifications,
whether those modifications were temporary or permanent, the
terms of the modifications, and whether they were sufficiently
beneficial to sexrve the clients' goals of being able to afford
their monthly mortgage payment and remain iﬁ their homes. The
special hearing officer étated also that even 1f the respondent's
clients did receive loan modifiéationé, he was certain that they
were all treated és poorly as the three named clients. This
stateﬁent, too, is unsupported in the record and cannot properly
be deemed a finding of fact. The one issue régardiﬁg poor
treatment that the record dogs appear to support is that clients
were charged excessive fees for services that were of little or
no value Eo them,.and tﬁat'céuld have been obﬁained without cogt
if the client were sufficiently 50phisticéted in uging the

Internet,?® or through legal services organizations. Nonetheless,

5 @iven that many of the clients had very low levels of
education, and that most apparently did not speak English well,
if at all, or read and write in English, they may have received
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even if many clients had received beneficial loan modifications,
the respondent's misconduct with respect to three named clients
would still warrant disbarment.

Considering the entirety of the respondent's conduct, as
described above, the special hearing officer and the board found
ﬁhat the respondent violated Mass. R. Prof. C. 5.3(a) and (b) , by
failing to provide direct supervision or to implement gystems to
give reasonable assurance that his nonlaw?er employees complied
with hié ethical obligations as an~attorney. By failling to
explain clearly, or to have his agents explain, the limited scope
of the representation and to obtain the clients' informed consent
to that limitation, the respondenﬁ aiso violated Masg. R. Prof.
C. 1.1.{coﬁpetence);AMasS. R. Prof. C. 1.2(c) (limited objectives
of representation requires client consent); Mass. R. Prof.

C. 1.4(b).(consultation with client reqﬁired in order for client
tg make informéd decigions); and Mass. Rﬂ Prof..c. 8.4 (a) (fraud,

deceit, misrepresentation). Further, the respondent's and his

some benefit from the respondent's agents' prequalification
determinations. That work, however, clearly did not warrant the
42,000 to $3,000 in fees (approximately eight hours of time at
the respondent's billing rate, which would not be a reasonable
hourly fee for the nonlawyer agents). The board found that the
prequalification determination required little information from
the client and little expertise: it was necessary to ask only
basic questions of the client; the few pieces of basic
information were quickly and readily entered into the
respondent's computer program; and, after having been trained,
the nonlawyer agents were almest always able to make the
prequalification determination independently, asking the
regpondent for guidance only in unusual cases.

21



agents' intentional efforts to mislead clients as to the nature
‘and scope of the'services to be provided, énd the provision of
incompetent, deceptive,‘and misleading information about the
actions the'respondeﬁt recommended be‘undertaken, and their
‘pOSSible risks, violated Mass. R. Prof. C.41.4(b); and Mass. R.
Prof. C. 8.4(a) and 8.4(c). | |
In—additioniﬁo the above generél,miséoﬁduct related to all
-of the reépondent‘s loan modification clieﬁts, 5ar counsel's
petition for discipline included three counts concerning
misconduct toward individual, named clients. The speéial heéring
officer and the board found that the evidence substantiated'bar
counsel‘s asgertions as to the respondent's misconduct toward

these clients.

Irahetta matter (count five). In the fall of 2009, Jesus

and Ermelinda Iraheta, who owned a two—faﬁily house in'Lynn, were
experiencing serious financial difficulties and were having
trouble making their mortgage payments. They were one month
behind in their payments when they heard one of tﬁe respondent's
Spanish languége radio advertisements and contacted £he numbexr
provided, whiéh was to the LMG oﬁfice in Revere. The Ifahetas,
who had had sixth grade educations in El Salvator, spoke little
Engiiéh aﬁd wé?e able to read and write vefy little in English.
Jesus Traheta worked as a truck driver and his wife worked as a

cleaning woman. He understood from the advértigement that the
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respondent, as an attorney, would obtain a loan modification for
them with a lower interest rate and a lower monthly payment,*
The advertisement did not mention tte amount of the respondent's
fees. |

In November, 2QO9, the Irahetas weat to LMG's Revere office
and met with. -one of the respondent's agents She informed them,
in Spanish, that she worked for IMG, that LMG and ZLO operated
together, and, after havlng obtained some basic information and
entered it into the respondent's computer system, that they
qualified for a HAMP loan modification. She did not explain that
ILMG did not prévide legal servieee, that the initiai.fee they
paid. that day Was not refundable, or that they would be required
to pay the respondent,‘as president of ZLO, additional fees in
order for him to file an application for a loan modification.

. The board found that the Irahetas reasonably understood that the
agent Worked for the respondent's law firm and that they were
obtaining legal services to modify their mortgage loan.

The agent provided the Irahetas a lender-benefit analysis,
using a computer program in which she had entered the Irahetas’
bagic information, and alsolasked Jesus Iraheta'to sign a.
"horrower affidavit," written in English, qescribing the

disclosures supposedly made to the Irahetas when they originally

* The Irahetas' mortgage was for a term of thirty years, on
a principal balance of $244,000, at a fixed rate of 6.65 per

cent.
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obtained the léaﬁ, and when it was assgigned to the then-current
loan servicer. She did not explain the cénﬁeﬁﬁ of the affidavit,
which Jesué'Iraheta signed.Without.reading or ﬁnderstanding it.
The agent also had the Irahetas sign, again without explanation,
another document written in English, titled "Non-Guarantee of
Loan Modification Result." gShe then said that, to obtain a loan
modification, the Irahetas would have to pay $5,000, half of
which was due that day. The agent gave the Irahetas a written
fee agreement,.in English, setting forth the two stages of
services described above, with a non-refundable initial payment
of $2,500 to LMG, due that day, and a non-refundable $2,500 fee
to ZLO, due thirty days later; for the second stage. The fee
agreement stated that there no guaranteed résults and thaf
additional services, such asg litigation to conteét foreclosure,
Qoula require additional fees.

While the statements in the written fee agreement and the
non-guarantee document were accurate representétions ofvthe
services to be provided, the agent verbally told the Irahetas,
that) as.they had requested, they were retaining the respondent
to obtain a loan modification for them, on similar termg to those
shown in the lender benefit analysis. She also did not explain
that the $2,500 fee for the first stage of services was not
refundable even if the reépondent did not file an application for

a loan modification on their behalf. When Jesus Iraheta gaild
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that he could pay only $2,000, and would pay an additional $500
the following week, the agent agreed. Iraheta then signed the
fee agreement, believing that he had paid $2,000 as a deposit
towardé a $5,000 total fee for loan modification services. The
respondent depositéd'the‘$2,ooq in a business checking account in:
the name of IMG, not into an IOLTA account.’ |

The Irahetas were unable to pay the remaining $3,000 balance
and, on December 5, 2009, Jegus Irzheta toldithe agent that he |
did not want to pursue a loan modification with the respondent
and that he wanted a refund. At that péint, no work had been'
done‘ﬁor the Irahetas.beyond the HAMP prequalification, and
creation of the~lender benefit analysis and the loan audit
report. The ageént told the Irahetas that, becausetthe loén
modification work had.not yet started, ZLO would issue a refund.
When the4agent told the respondent that she had agreed to |
igsuance of a refund, he réfused. On December 16, 2009; Jesus
Iraheﬁa met the respondent for the first time, and again said
that he could not afford to pursue a loan modification and that
hé wanted a refund. The responden; again refused, falsely stating
that hedhad begun work.on the case. Jesug Iraheta terminated the
résponaent‘s représentation that day. The épecial hearing
.officér did not credit the respéndent‘s testimony that he had not
been discharge& that day because he had not recei&ed written

notice of the termination.
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on Febriuary 5, 2010, the Irahetas sentza letter to bar

édunsel réquesting an investigation; and stéting~ﬁhat they:did
not.want fo continue the respondent's repreéentatién‘and'that he
wéé refusing ﬁb provide a'refuna. The respondéﬁt received a copy
of this letter from bar counsel‘apprdximately one week later. On
June 28, 2010, the respondent sent a G. L. c. 932 demand letter
to the Irahetas' lender, falsely asserting that he represgented
them. At that point, the Iréhetas had obtained a temporary loan
modification, with the assistance of another attorney. That loan
modification became permanent shortly after the respondent's
letter was sent, indicating, according to the special hearing
officer, that the trial loan modification had to have been in
place for several months by the time the respondent sent the
demand letter. During the course of the disciplinary
'investigation, however, the respéndent falsely told bar counsel
that he had obtained a loan modificgtion agreement for the
Irahetas. The hearing officer rejected the regpondent's
assertion that he was uncertain whethef he had been discharged
when he sent the demand letter. To date, the respondent has not
refunded any of .the $2,000 payment.

| The board determined that the respondent violated Mass. R.
Prof. C. 1.2(c), 1.4(b), 8.4(a),‘and 8.4(0)/ by failing to
explain to the Irahetas the services to be provided for a fee,

~intentionally misleading them about the nature and scope of those
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serviceg, and failing‘to obtain informed consent to the limited
scope of fhe services to be provided. The respondent also
violated Mass. R. Prof. C. 1.1, 1.3, 1.4(b), and 8.4(a), when his
agent had Iraheta sign the borrower affidavit without explaining
it,ana without attémpting to verify any of its statements; Mass.
R. Prof. C.'l.S(é), by charging illegal and exceésive fee; Mass.
\ ‘
R. Prof. C. 1.16(a)(3) and 8.4(c), by failing to withdraw after
having been dischafged, and by falsely stating to the Iréhetas‘
lénder that he represented them concerning a loan ﬁodification,
éfter he had been discharged; Mags. R. Prof. C. 1.16(d). by
failing to return the unearned portion of the fee after his
discha;ge; Mags. R. Prof. C. 8.1(a}, (c)/ and (d), by
intentiona;ly misrepresenting to bar counsel that he had obtained
a loan modification for the Irahetas; and Mass. R. Prof. C.
5.3(a) and (b); by failing to provide reasonable assurance,
through direct supefvision or procedural requirements, that his
nonlaw?er employees complied with his ethical obligations as an
attorney. |

‘Monterroza matter (count gix). In April, 2010, Andrea

Véldés, é Rhode.Island resgsident, heard the respondent's Spanish
ianguagé radié édvertisemént for Z1L0O's loan modification progrém.
She and her hﬁsband,'Jorge Castro, were having difficulty paying
the mortgage on a two-family house in which they lived, where the

second apartment wags rented to tenants who had ceaged making
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payments. .Alﬁhough they were having financial difficulties, at
that point they had not miésed any ﬁortgage'bayments.

Valdes and Castro owhed the house with another couple,
éérlos and Marié Monterrozas. In 2006, the Monterrozas, who
previously had owned the entire house and lived in one of the
aﬁaftments, executed a deed transferring title to £hémselves and
to Valdes and Castro, jointly, while the mortgage remained only
in the Monterrozas' names. The understanding of the parties was
that Valdes and Castro would refinance the mortgage after they
had built up their credit rating, and the Monterrozas ﬁhen wéuld
transfer their interest in the property to Valdes and Castro. In
the interim, Valdes and Castro would pay the morfgage payments,
as well as taxes, utilities, and the costs of upkeep and
maintenanéé of the property, and wouid retain all income from the
rental unit. In January, 2007, the Mbnterrozas moved to
Arkansas.

Sometime around April 29, 2010; Valdesg called the
respoﬁdent‘s Rhode Island office and gpoke with one of the
respondent's ageﬁfs. Valdes told‘fﬁe agent that she and her
husband owned ;he house togethér with the Moﬁﬁerroéas. The agent
scheduled an appointment for the two to come to the Rhode Island
office, and gent Castro received a document stating that
prequalification for a HAMP ioan modificatién wquid be free.

Early in May. 2010, Castro and Valdes met with the agent, who
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identified himéelf as an émployee or égent of the respondent and
hig law firm. Castro explained that they owned the house jointly
with the Monterrozés, and:the Monterrozas alone were liable on
the mortgage note; He also described the arrangemehts concerning
payment of cosﬁs and management of the propérty; and said that he
andAValdes were having difficulty\ﬁaking the mortgage payments.
Castro provided the agent his and his wife's financial
information, but provided no information concerning the
Monterrozas. |

When Castro inquired whether the mortgage could be modified
under these circumstances, the agent contacted the respondent's
office in Massachusetts and explained the circumstances. He then
told Castro.and Valdes that he had been informed that they
qualified for a loan modification. Notwithstandiné that he had
1o inﬁormation concerning the Monterrozas' financial status, the
agent told Castro and Valdez that ZLO could ébtain a loan
modification that would significantly reduce the amount of their
monthly payment. The égent provided a "iender benefit analysis™
comparing to existing loan to one in which the principal amount
had been reduced to less than half of the original loan amount,
the.iﬁterest rate had,been reduced from 7.85% to é.oo%, and the
total monthly payment had drqpped from $2,345.00 to $476.09. The
hearing officer coﬁcluded‘thét Castré reasonably understood these

were the terms the respondent would obtain.
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The agent told Castxro that the total feé for the loan
modification would besreduced from the usual amount of $5,000 to
$4,500. Castro was to pay $2,000 that day, and tﬁe remainder was
to be paid before the respondent applied for the loan
~modifiéation. The agent'édded that, for that fee, the respondent
also would enter into negotiations coﬁéerning subgtituting Castro
“and Valdez for the Monterrozas on the mortgage lcan. Thé agent
did not explain that the initial payment of $2,000 would apply
only to the HAMP prequalification and the creation of the lender
benefit analysis and the loan audit report; that the two
documentg provided were of no use in obtaining a loan
modificatidﬁ; aﬁd that all payments were non—refundable. The
agent provided Castro with a written fee agreement, in which the
Monterrozas were named as the clients, although the agent did not
inform Castro that LMG.considered the Monterrozas to be its
ciient, not Castro and Valdez, o? thaf the written fee agreement
provided,. contrary to-the ‘agent's oral representations, that
addifional fees would be required for drafting of the demand
letter, for negotiation, and, if necessary, for filing a
complaint'in the trial court.

When Castro told the agent that he could not afford the fee
for the loan modification sefvices, the agent. told him to stop
making the monthly ﬁortgage payment-so that he could‘pay the fee.

The ‘agent did not explain that failing to pay the mortgage
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payments likely would result in foreclosure proceedings or that
it likely would have an adverse impact on the Monterrozas' credit-
.rating. In accordance with this advice, Castro agreed to pay the
fee of $4,500, and to contact the Monterrozas to obtain a
signature on the fee agreement. He and Valdes stopped making the
>mo£tgage payments.' On.May 11, 2010, éasﬁro gave‘the agent a
check in the amount of $2,000, reasonably beliéving that this
amount was a partial payment for obtaining a loan modification.

He also mailed the fee agreement to Carlos Monterroza, who signed
it and returned it to the agent.

By May 14, 2010, the respondent's view of the matter was
“that Castro had hired him to obtain a loan modification for the |
Monterrozas; the co-owners, who lived'in Arkangas, and that
Castro woﬁld pay the fees for tﬁis service. Neither the
fespondent nor the agent advised Carloé agd Maria Monterroza, or
Castro and Valdez, that their interests in ghe matter differed,
what tﬁose differences were, énd the various‘risks and'benefits
of such joint representation, where'the Monterrozas' interest was
to be relieved of liability for the morfgage and to preserve
their credit rating (even if by a sale prior to foreclosure
proceedings), and Castro aﬁ&~Valdez wanted to retain onwership of
and to continue living in the pfoperty. | |

On Juné 7,‘2610, Castro paild the remaining fee due of

$2,500. A few days later, on June 11, 2010, the respondent sent
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the lender a demand letter pointing to various asserted
violations in the transfer of the loan. Hé took no further
aétién until Séptember 2, 2010, when he seﬁﬁ the lender an
application for a HAMéiloaﬁ modification. The éppiicétion named
Castro and Valéez as the bbfrowers and provided their financial
informationa Becaﬁse the? Qere'not the borrowers; Castro and
Valdez Qere not éligible for a'HAMP‘loan modifiéaﬁion. Becaﬁse
they were not living in the house, the Monterrozas also were not
eligible for a HAMP loan modification. By the time he sent the
HAMP application to the lender; the respondent had infbrmed
Castro that he wag not eligiblé for a HAMP loan modification,
although he might be eligible for other, p;ivate relief.

‘On the same day that the respondent sent the loan
modification application to the lender, the Monter£ozas réceived
a thirty-day notice of the lemder's intention to fo?eclose.
Castro promptly informed thé respondent, and gave him a copy of
the nqtice: On September 14, thé lender toid the respondent that
it needed the Monterrbéas‘ financial information in order to
process the appiication for the loan modification and also that
the Monterrozas would not be eligible for certain other forms of
" relief because they did not live in the house: fhe respondent
ﬁet'with.Casfro and Valdes and‘offered ﬁo représent them inég
short sale ofAEhe property,.for an additional payment of $2,000.

At the same time, the respondent contacted Carlos Monterroza and
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offered to represent the Monterrozas in the shoft sale. The
respoﬁdent did not inform any of the parties o? the potential
risks of this conflicting representation. All four agreed to the
proposeé representation. During the rest of the month, Castro
attempted several times tb(reach the respondent concerning the
Astatus of the matter, but was unsuccessful. The respondent
ultimately did answer éastro's final call toward the end of
September.

On September 22, 2010, Castro filed complaints céncerning
the respondent with the Rhode Igland Attomey General and the
Massachusetts Office of Bar Counsel. When he learned of Castro's
complaintsg, the respondent offered to handle the short saie at no
chérge if Cast%o.withdrew the complaints; Castro declined to do
so and requestéd a refund of hié $4,500 payment. The respondent

refused to provide a refund, and, to date, has not refunded any

part of Castro's payment.

The special hearing officef and the board found, and I
agfee, that the respondent's conduct in this matter violated
numerous rules of profesgional conduct, including the following:

(1) Mass. R. Prof. C. 5.3(a) and (b}, 5y failing to provide
direct gupervigion or to implement systéms éffording reasonable
assufance tﬁat the respondent's nonlawyer employees comﬁliea with
the réspondent‘s ethical obliéafions as an attorney; (2) Mass. R,

Prof. C. 1.4(b), 8.4(a), and 8.4(c), by permitting, failing to
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correct, or ratifying.the agent's misleading statements; (3)
Mass. R. Prof. C. 1.5(a5, by charging an illegal and excessive
fee; (4)4Massl R. Prof.-c. 1.2(e), l.4> and 8.4 (a), by faiiing to
explain, or to have his agent explain, the scope of services so.
‘that the client could make én informed décision; (5) Mass. R.
Prof. C. 1.4 and 1.7 (conflicts of interést between clients), by
representing the Monterrozas, and Castro and Valdez, at the same
time, in a matter where their interests conflicted, without
explaining the potential risks and obtaining ﬁheir cbnsent; (6)

" Mass. R. Prof. C. 1.1, 1.3, 1.4, and 8.4(a), by, directly or
through his agent, pfoviding incompetent services, failing to act
with diligence, failing to keep the c;ients informed and to
respona to reasonable requests for information, and failing to
inform the clients of their available optiomns; (7) Mass. R. Prof.
c. 8.4(af and 8.4(d) and S.J.C. Rule 4:01, § 10, by asking Castro
to with&raw his complaint to bar counsel in exchange for handling
the short sale at no cost; and (8) Mass. R. Prof. C. 1.16(d), by
failing to return the unearned portiqn of the 84,500 fee Castro

paid.

Onyriuka matter (count geven). Caroline Onyiriuku contacted

the regpondent after she had encountered difficulties in paying

the mortgage on her single-family house in Milton.5 At that

® The client lived in the house w1th her husband, but hls
name wag not on the deed or the mortgage.
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point, she was ten months behind in her mortgage payments, had
been denied a HAMP modification*by.the lender, and had received a
notice of foreclosure. During her first meeting with the
respondent, she showed him the HAMP denial lettér and the
foreclosure notice. The respondeht told hér that he had a
ninety-nine per cent success rate in obtaining lpan modifications
and avéiding foreclosure. He said thét he would represent hér in
" the loan ﬁodification ﬁrocess for a flat fee of 84,000, to be
paid that day. The respondent did not explain that services
beyond. the loan modification effort,. such as bankruptcy or
litigation, likely would be required to avoid foreclosure, and
would cost substantial additional amounts. He also did not tell
OnYiriuka that, by Federal statute, ghe would be entitled to é
full refund of the fee if the lender did nof offer a modification
of the mortgage on terms acceptable to her,.

Although the respondent told Onyiriuka that he would be
representing her for a flat fee, he had her sign a fee agreement
fhat he ﬁad drafted, and that'he did not review with her in
detail, which treated the’$4,000 feé the client paid as a
retainer, with services EQ be provided at a rate.éf 8350 per hour
and any unearned amount té be refundea to the client. The
special heéring officer found not credible the respondent's
testimony that he charged Onyiriuka a flat fee for loan

modification services and that his use of a standard fee
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agreement iﬁ her matter was inadvertent; the hearihg officer
pointed to the plain 1angﬁage on the face of fhe agreement, and
also to.the respondent's careful ahd preciéé wording throughout
hig testimony. In addition, the hearing office noted that, had
the respondent reviewed the fee agreemeht‘with Onyiriuka line by
line, as he asserted he had done, the fact that it was not for a
flat fee would have been immediately obvious.

Between April 16, 2011, and August 23, 2011, the respondent
gsubmitted three HAMP application forms for loan modification to
the lender, each of which was denied. Following the third
‘denial, the respondent told Onyiriuka that there was no other
form of relief, such as a private investor loan, available to
her. He aid not advise her that, according.to Federal statute,
she wag entitled to a refund of her $4,000 bayment, and he did
not refund her any of that payment. Instead, he told her that
her S4,QOO retainer was almost exhausted, and that he would need
an additionai $3,000 to take any further action to sgép the
forecloéure.' He also said that he would file anotﬁer HAMP
modification application in order to delay the foreclosure in the
event a foreclosuie sale were to be sgcheduled. While thereafter
failing to respond to Onyiriuka's calls, the respondent filed
another HAMP applicatign for'a modification'on October 12, 2011,
which was denied on December 1,'é011. In the interim, Onyiriuka

hired another attorney to represent her in Chapter 13 bankruptcy
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proceedings' Theﬁclaim for reorganization bankruptcy was filed
on November 18; 2011, Onyiriuka and her husband requested that
the respondent refund the $4,000; he refused to do so, but) in
January, 2012, said that he would provide an itemized bill for
services that had been rendered. The pufported_"invoice" that he
thereafter provided did hot itemize the work performed, the hours
worked, oxr the hourly fee charged.

- As with the Monterroza matter, the hearing officer and the
board concluded, as do I, thét tﬁe respondent's conduct with
regpect to Onyiriuka violated numerous rules of professional
conduct, including Mass. R. Prof.-C. 1.2{(c), 1.4(b), and 8.4 (c),
by making intentionally misleading statements about the services
he would pro&ide and how they would benefit‘Onyiriuka, faiiing to
| explain the scope of his services and to obtain informed consent,
and failing to disclose to Onyiriuka information required under
Féderal law. The respondent also violated4Mass. R. Prof.

C. i:S(a), by charging and collecting an iiiegal advance fee that
he did not deposgit in a trust account, as was required under
Federal law; Mass. R. Prof. C. 1.4(b), 1.5(a), and 8.4(h), by
failing to advige Onyiriuka of her right to a refund when she was
deﬁied a loan modification, and by failin§ to refund the fee; and
Mass. R. Prof. d. 1.4(a), by failing to respond t§ Onyiriuka's
reasonable requestéAfor information. o a

In addition, the respondent violated a number of provisions
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of Méss, R; Prof. Cc. 1.15, regarding notice and accounting of
funds held in his IOLTA account, depositing ana holding.trusﬁ
funds in an IOLTA account, faiiiﬁg to segregate hig own funds
from clienté' funds in his IOLTA account, aﬁd withdféwiné fﬁnds
froﬁ fhe TOLTA aécouﬁt without éréper notice or accounting,
paying himself unearned amounts, and conveiting them to his own
use. This misuse of his IOLTA account, and his failure to
deposit, segregate, and retain unearned funds in his IOLTA
account, also violated Mass. R. Prof. 8.4 (c).

3. Discussion. The primary purpose of imposing
digciplinary sanctions on attorneys who have engaged in
misconduct isg to protect the public and to maintain its
confidence in tﬁe integrity of the bar and the fairness and

impartiality of our legal system: See, e.g., Matter of Alter,

389 Mass. 153, 156 (1983). "The appropriate level of digcipline
is that which is necessary to deter other attorneys and to

protect the public." Matter of Curry, 450 Mass. 503, 530 (2008),

citing Matter of Concemi, 422 Mass. 326, 329 (1996). Although

the sanction imposed should not be "markedly disparate" from
sanctions iﬁposed on other attorneys for similar conduct, each
case should be decided on its own merits, and the attorney shouldA
receive "the disposition most appropriate in the circumstances."

See Matter of Pudlo, 460 Mass. 400, 405-407 (2011); Matter of

Goldberq, 434 Mass. 1022, 1023 (2001), and cases cited.
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The special hearing officer commented in discussing the

‘ recomﬁended sanction that he had found no Massachusetts cases
involving similar misconduct, and looked to conduct in other

' etates in which attorneys were disbarred because of repeated
violations involving loan modification and foreclosure clients,
working in conjunction with nonlawyers over a substantial period

of time. See, e.g., Matter of lapin, No. 10-0-03758-LMA (Calif.

State Bar Ct., S.F. Hearing Dept., Nov. 7, 2012). The board
focused on the repeated nature of the conduct, involving multiple
offenses over a lengthy‘period of time, the nuﬁerous other
aggravating factorsg,® and the respondent‘s~extensive efforts to
delay the proceedings, and hig willful pattern of refusing to
comply with repeated discovery'orders, both before bar coungel
and in proceedings before ehe Attorney General.

In contesting the board's recommendation of disbarment, the
respondent agserts repeatedly that a number of the violations
here ordinarily would result in admonitions, public reprimands,
or in some.instances a term suspension. He does not focus at all

on the repeated misconduct in this case, over apparently a period

of at least eight years, see, e.g., Matter of Saab, 406 Mass.

‘ ® The board also found in aggravation that .the respondent
took advantage of vulnerable and desperate clients; acted for
selfish, pecuniary interests; refused to acknowledge the
wrongfulnesg of his conduct; refused to refund unearned fees; and
that his actions caused the clients harm, such as the loss of

their homés.
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315, 326-327 (1989), involving hundreds of poor, often
uneducated, non-English spéaking clients, in desperate financial

circumstances, and facing the dire proépect of losing their

homes.7 See, e.g., Matter of Iupo, 447 Mass. 345, 357 (2008).

Morxeover, in at least'two matters involving named clients,
the respéndent‘s agents! advice to stop making mortgage payments
(iﬁ one case in order to be able to pay the respondént, see

Matter of Lupo, supra at 359), where the clients were struggling

but weie ndt facing foreclosure, resulted. in those clients being
forced into foreclosuré and losing their homes. See Matter of
Pike, 408 Mass. 740, 745 (1990} . The respondent has expressed
not one iota of remorse for the harm he caused, and has engaged
in no effort whatsoever to make restitution. See Matter o#
McCarthy, 23 Mass. Att'y Disc. R. 469, 470 (2007). To the
contrary, where his own actions have resulted in foreclosures
against his clieﬁts, or where another attorney has successfully

aided them after the respondent provided no useful. services, the

7 Bar coungel asserted at the hearing before me, undisputed
by the regpondent's counsel, that the respondent is continuing to
practice law, notwithstanding the recommendation of disbarment
that he recelved in December of 2014, Bar counsel asserted also,
again undisputed that the regpondent had 600 loan modification
clients, between forty and sixty of them have filed claims with
the Attorney General, and approximately twenty of whom have filed
complaints with the Massachusetts Commission Against
Digcrimination. The respondent's counsel suggested that
restitution of the amounts the special hearing officer viewed as
due the wvarious clients would be in the hundreds of thousandg of
dollars, and that the respondent would be filing for bankruptcy ;

protection.
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respondent has refused to return unearned (if not also illegal)
fees paid to him in advance of his having provided any serxvices,
,ﬁotWithstaﬁding multiple‘réquests from the clients. ' See Matter
of Kennedy, 428 Mass. 156, 159 (1998). Furthermore, it is
undisputed, as bar counsel stated at the hearing before me, that,
notwithstanding the recommendation of disbarment more than two

years prior to the hearing before me, the respondent continues to

practice law in the same area. See Matter of Cobb, 445 Mass.
452, 480 (2005). |

The respondent also apparently lacks any understanding of
the seriousness of his misconduct with respect to the radio
advertisements, promising that the respondent is the only 1awYer‘
who can guarantee a permanént loan modification, on iméossibly
unrealistic terms, and that he has relationships with well known,
highly experienced attorneys in this specialized field. These
advertisements, aired acrosg the country, are not, as he éléims,
"mere puffery," or inadvertent and sloppy uée of language. Aé
the board found, they'are deliberate falsehoods concerning the
nature of the regpondent's essentially sole.practitioner firm
(otherwise staffed by nonattorneys, apparently working on a
coﬁmission basis), and the resulte the respondent would be able
to achieve given the best possibie outcome. See Matter of |
Crogsen, 450 Mass. 533, 574 (2008) ("Cumulafive and wide-ranging

misconduct may warrant the sanction.of disbarment, even if the
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individual instances of unethical conduct would not warrant. so
severe a sagctimn").

As noted in discussing count one, supra, the respondent
contends that the profit shaiing arrangement with Reed, whereby
they split equally the net profits from ZLOs and LMG's
foreclosure services clients,'Was permigsible under Mass. R,
Prof. C. 5.4(a) (e), an exception for nonlawyers who are paid by
inclusion in a firm's compensation or retirement plan, which in
fact disburses portions of legal fees earned to nonlawyers. As
the board noted, the interaction. between this exception and the
éeneral prohibition in Mass. R. Prof. C. 5.4 on fee éharing with
nonlawyers is "not pellucid." Yet, even if the respondent is
correct in his proposed inter@retation (and it is far from clear
that that is the cése), his claim is unavailing.

As the board observed, the purpose of the prohibition on fee
sharing with nonlawyers is 1;not to prohibit profit-sharing pex
se, but instead 'to protect the lawyer's independence of
judgment, ' Mass. R. Prof. C. 5.4, comment (1), and to limit 'the
influénce of non-lawyers on the lawyer-client relationship.’

Annotated Model Rules, at 456." The exception in Mass. R. Prof.
C. 5.4(a)(e) allows a firm to share profits with nonlawyexr
employees, while eﬁsuring that the amounts the nonlawyer receives
are not tied to any specific client or case, thereby removing any

financial incentive the employee might have to attempt to
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influence the 1awyer‘s condﬁct ag to a~particular client matter.
The respéndentjs profit-sharing agreement with Reed does not
~aépear to fall within the provisions of Mass. R. Prof.

C. 5.4(a) (e), in that the profits shared explicitly included fees
from only a particular class of clients. In any event, even if |
the exception applies to the profit sharing agreement, the
regpondent's undisputed‘conduct in paying Reed, and the agents,
$1,000 to $1,500 for each client they acquired, and for condoning -
and encouraging their solicitation of potential clients for a |
fee, itself clearly violates Mass. R. Prof. C. 5.4.

The respondent appegfs to suggest, also,4that the sanction
impésed should be far less sefere than disbarment, as was found
appropriate in several instances of similar misconduct in other
.jurisdictions, because, unlike those attorneys, he‘obtained
beneficial outcomes for most of his clients. .Even if I were to
accept the respondent's argument that he waé entitled to collect
legal fees in advance for the legal component of his services,
and even if I also accepted ﬁhe,respondent's unsupported
assertion that he helped hundreds of his clients to avoid
foreclosgure, I cannot conclﬁde that charging clients of small
means, Wﬁo wefé in-what fhé board termed "dire circumstances, " a
32,000 to'$é,ooo fee for prequalification services théy céuld
have obtained at no cost provided a "benéfiﬁ" éo‘the c¢lients.

Moreover, obtaining a client's goal through properly performed
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legal work ié nbt a factor in mitigation; it is simply the type
of conduct expected of an ordinary reasonabie attorney.

In conclﬁdiﬁg that diébaiment is warranted here, the board
focused on' the extensive scope of the miscoﬁduct, involving |
numerous violations over an extended period of.time, while
indicating that 'a single violation of failing adeqﬁateiy to

supervise nonlawyer employees would warrant a term suspension,

see e.g., Matter of Jackman, 444 Mass. 1013 (2005); one instance
of collection of clearly excessive fees would warrant a public

reprimand, see Matter of Fordham, 423 Mass. 481 (1996), and one

or two instances of negléct of client matters, incompetence, ox
false adverﬁing presumptively would warrant a private admonition.

See Matter of Kane, 13 Mass. Att'y Disc. R. 321 (1897); AD 98-64,

14 Mase. Att'y Disc. R. 928 (1998). The board noted that, far
from a single instance, this matter involves "a pervasive pattern

for taking advantage of clientg." See Matter of Saab, 406 Mass.

315, 326-327 (1989) ("Even minor violationg, when aggregated, can

result in a substantial sanction exceeding what each alone would

receiven) .

The board concluded in summarizing the respondent'sg

migconduct that he

"systematically extracted illegal and excessive fees
from numerous vulnerable and degperate clients with
deceptive advertisements, misleading contractual
arrangements, and deceptive and useless services guch as the
'lender benefit analysig' and the 'forensgic loan audit.' In
addition, he engaged in unlawful fee-gplitting to provide
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his partner and his employees with the finanéial incentive

to use these machinations to enhance his personal financial

interest at the expense of hig clients."
The respondent's objection to the characterization of his
business as a "loan modification mill" does not carry much
weighﬁl

While noting, as did the special hearihg officer, that there
appear to be no Massachﬁsetts cases involving the same
misconduct, the board concluded that the misconduct in. Matter of
Cammaranc, 29 Mass. Att'y Disc. R. 82 (2013),.was similar,
albeit, in its view, far less egregious than the respondent's
misconduct. In that case, the attorney was indefinitely |
suspended for cﬁarging “nonrefundable" advance fees to several
non-English speaking clients in immigration matters; doing little
of value for them; making statements misrepresenting the status |
of tﬁeir cages; refusing to provide requested refunds; giving
false and incredible testimony at the discipiinary hearing;
asserting others were responsible foryhis actions; and refusing
to acknowledge the wrongfuiness of his conduct. k

. I agree that the respondent's misconduct is more egregious
than'the misconduct inlthat case. Considering thg respondent's
acgions with respect to Onyiriuka}s payments alone, the board
. found- that the respondent violated Mass. R. Prof. C. 1.15 (b)
and (d), and Mass. R. Prof. é. 8.4(c), by failing to deposit the

purported flat fee into an IOLTA account, failing to provide

45



réquired notices, bills, and accountings before withdrawing any
of the funds,.failing to- segregate the client's funds from his
own,, and converting the funds to.his own use.

Onyiriuka's payment was not deposited in the respondent's
IOLTA account beéause he treated it as a flat fee. The hearing
officer and the board concluded, however, based in part oh the
language of the fee agreement, that'it properly was a retainer
and not a flat fee. Treated as a retainer, the payments should
"have been deposited in the respondent's IOLTA account. Had this
been done, the respondent's deliberate misuse of Onyiriuka's
funds, being held in his IOLTA account, with‘depri§ation to her,

and without restitution, would have resulted in a presumptive

sanction of disbarment. See Matter of Sharif, 459 Mass. 558, 565

(2011); Matter of Schoepfer, 426 Mass, 183, 186 (1997)

(presumptive sanction for intentional misuse of client funds in
TOLTA account, with deprivation to client and without
restitution, in violation of Mass. R. Prof. C., 1.15 (a) and (b),
ig disbarﬁent). In such gituations, an offending attorney faces
a "heavy burden" in presenting evidence of mitigatiﬁg
circuﬁstances gufficient to justify a lesser sanction. See

Matter of Schoepfer, supra at 187. Absent "clear and convincing

reasons" for departing from the presumptive sanction, a reviewing

court will not do so. See Matter of Sharif, supra at 566-567;

Matter of Schoepfer, sgupra. Moreover, a history of prior
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disciplinary violations, or other violations of disciplinary
rules in the séme,proceeding, may be considered as aggra&ating
circumstances that could justify imposing a greater sanction.

See Matter of Schoepfer, gsupra at 188. Here, there were no

factors in mitigation, and the respondeht has not made
restitution. 'Oh this basis alone, a sanction of disbarment would

. be appropriate, see Matter of LiBassi, 449 Mass. 1014, 1016-1017

(2007) , and, as discussed, the respondent's other misconduct
harmed many other clients as well.

4, Concluéion. For the foregoing reasgons, an order shall
enter digbarring the respondent from the practice of law in the
Commonwealth, and striking<his name from thé rollef attorneys.

| By the Court

PAfa

BarWhra A. Lenk
Associate Justice

Entered: March 16, 2016
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