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SUFFOLK, SS. 

COMMONWEALTH OF MASSACHUSETTS 

SUPREME JUDICIAL COURT 

FOR SUFFOLK COUNTY 
DOCKET NO. BDw2014-107 

·. 

INRE: EVAN A. GREENE 

MEMORANDUM OF DECISION 

Bar cm.msel brought a petition for discipline against the·respondent The petition 

contained three counts. A hearing committee fmmd violations under each count. The Board of 

Bar Overseers adopted the -J?ndings and conclusions of the hearing committee and recommends 

that the respondent be indefinitely suspen~ed from the practice of law. The findings and 

conclusions are summarized below. 

1. Count 1. There were seven real estate transactions comprising the evidence in Count 

1. The properties were residential premises, and the homeowners were facing imminent 

foreclosure. "J:he homeowners all had equity in their homes and were desirous of remaining in .. 

their homes, but were unable to sec:ure refin~c:ir.g. They were refelTed to the respondent or his 

father, both of whom were lawyers in the fmn Portnoy & Greene, P.C. The fum specializes ill 

real estate transactions. During the relevant fime period, 2005 ·and 2006, the respo~dent oversaw: 

the firm's re~idential real estate business, which incJ:uded supervising associates in the fum. The 

~rm was not involved in an attorney-client relationship with any of the homeowners involved. 

Rather, the respondent arranged to purchase the homes, and lease the homes'back to the 

homeowners. The re~pondent purchased three of the homes; his father purchased four. The 
. . 

lease contained an option to repurchase the home within one year of sale. The repurchase price 
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would be an amount calculated as the pay-off of the respondent's purchase money mortgage plus 

closing cos~. The rental payments the homeowners would be obligated to pay were based on the 

carrying costs of the respondent's purchase money mortgage. In most cases that amount 

exceeded the monthly payments on the homeowner's mortgage, which was in default because the 

homeowner could not afford to make their own mortgage payments. All of the homeowners had 

defaulted on their lease-option monthly payments, which extinguished their repurchase options. 

One homeowner was able to repurchase, notwithstanding the extinguishment. The respondent 

had made no inquiry about the homo-wner's financial history, other outstanding debt, income, or 

ability to pay. 

On one of his loan applications, the respondep.t falsely misrepresented that he planned to 

use the property as a second home. In six of the transactions the respondent's firm r~presented 

the lender, and he failed to disclose to his lender fue conflict of interest, or to secure the client's 

informed consent. He concealed the underlying nature of the transactions as sale/lease-backs 

with options to purchase, and misrepresented to the lenders that the premises would be . 

unoccupied. One lender specifically instructed that all brokers' fees had to be disclosed on the 

HUD~ 1 fonns. On none of the HUD~ 1 fonns that the respondent signed did he disclose any of 

the fees paid to himself or to his father. He falsely certified as to each transaction that h e brought . 

cash to the table and that the homeowner-sellers received cash. He caused his associates to make 

false certifications on the HUD-1 forms. 

The board 'found that the respondent violated rule 8.4 (c) (conduct involving dishonesty, 

fraud, deceit, or misrepresentation) by his intentional misrepresentations on the HUD~ 1. fonns; 

and by jnducing or knowmgly assisting his associates to make false certifications on the HUD-1 

forms. The board also foun~ that the respondent violated rule 8.4 (a) (knowingly assisting or · 
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inducing another to violate a disciplinary rule) by .inducing or knowingly assisting his associates 

to violate rule 1.4 (a) (keep client reasonably informed about the matter) and rule 1.4 (b) (explain 

the matter sufficiently to the client so as to pennit informed decisions) by providing false 

.. documents to the lender~client and failing to keep the lender-client apprised of the entire nature 

of the transaption; and by inducing or knowingly c..ssisting his associates to violate nile 1 :7 (b) 

(do not represent the client if representation may be ma~erially limited by the lawyer's own 

interests) because under rule 1.10 (a) (do not represent the client if another lawyer in. the finn 

would be prohibited_ from doing so by conflict), his conflict of interest in representing the lender 

wher~ he also was the-purchaser, bent on furthering his own ipterests, was imputed to his 

associates; an~ by inducing or knowingly assisting his associates to violate the duties they owed 

to tbe lenderwclients under ru1e 1.1 (competence), rule 1.2 (a) (seek client's lawful objections), 

and 1.3 (diligence), by orchestrating the aforesaid real estate transactions and by directing or. 

failing to prevent his associates from closing under terms hannful to their clients. 

The board found that he violated rule 8.4 (c)- (conduct involving dishonesty, fraud, deceit, 

or misrepresentation) and 8.4 (h) (conduct that adversely reflects on fitness to practicelaw) by 
. ' ' . 

reason of his highly unfavorable transactions with homeowners under financial distress. In the 

case of Lucy Kangu the board f01md she had not been given the opportunity to read the 

docmnents before signing; that the respondent did not explain the nature of the transaction and 

she did no~ understand the nature of the transaction; and that the respondent should have k;loWn, 

based on his knowledge of her salary, that it wac: highly tmlikely she .would be able to repurchase 

- . . 
the property. In the case of the Goodnews the bo.ard found that the respondent advised them not 

to proceed ¥iith the bankruptcy petition they had filed; that they did not understand the nature of 

the transaction, and that after the closing Barbara Goodnow did not realize she had sold her 

j 

i 
~ 
' 
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home. Sandra Pelkie was told she did not need a lawyer for the transaction, and that she could 

g~t a mortgage through the respondent and his father to repurchase her home; she was not told 

that the Gteenes and two brokers received substantial tees from the sale of her home, or what she 

would need to do to ·repurchase her home. 

The board foWld that as to three of the transactions the respondent violated mle 1.15 (d) 

by commingling rent received from homeowners and other personal payments with client ftmds 

in the finn's IOLTA account. 

The board's findings as to count one are supported by substantial evidence. See S.J.C. 

Rule 4:01, § 8 (6). 

2. Count 2. The board found tlllit the respondent pleaded guilty in the United States 

DiStrict Comt for the District of Massachusetts to twelve counts of giving real estate kickbacks 

and giving and receiving unearned fees, in violation of 12 U.S. C. § 2607(a). The twelve 

transactions included five of the seven transactions des9ribed in the summary of Count 1, above. 

·The respondent was sentenced to concurrent sentences of twelve months in prison on eleven 

counts, and a consecutive sentence of one day on the twelfth count, with supervised release of 

twelve months. He also was fined $10,000. The board determined that these guilty pleas 

. . 

constituted convictions under S.J.C. Rute 4:01 , § 12 (1), and as such were violations of rule 8.4 

(b) (criminal act that reflects adversely on lawyer's honesty, trustworthiness, or fitness as a 

laW)'er in other respects). The board's findings as' to co1.mt two are supported by substantial 

evidence . 

. 3. Count 3. The respond~nt formed a limited liabilitY company under the laws ofRhode 

Island. The COill;Pany, Greenwich Title and Management LLC, had no employees and perfonned 

no ftmctions. In the course of representing a lender at a closing the respondent's fmn prepared a 
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HUD~ 1 fonn showing a $400 fee to Greenwich under the heading "Title Charges. n Greenwich 

performed no work; this work was done by a paralegal at the respondent's law firm. The 

respondent signed the HUD-1 form ce1tifying it was a "true and accurate accmmt of this 

transaction." The board found the HUD-1 .form was false, and the respondent's certification was 

a violation o(rule 8.4 {c) (conduct involvin~ dishonesty, fraud, deceit, or misrepresentation). The 

board's findings as to count three are supported by ~ubstantial evidence. 

4. Mitigation/Aggravation. The board found essentially no mitigation, but it did find 

several aggravating factors, namely, that the respondent had acted "vith a selfish motive, that he 

took advantage of desperate and vulnerable homeowners, and the absence of remorse or 

willingness to accept blame. These findings are supported by S1tbstantial evidence. 

S. Respondent's arguments. 

a. Conflict of interest. The respondent contends that contrary to the board's finding that 

he "took no steps to disclose to the lender-clients the conflict of interest or to get informed 

cpnsent,11 he in fact disclosed that he was the borrower, and the lender approved his loan 

application before .referring the transaction to the respbndent's finn. Further, he argues, 

"waiver [of the conflict] could be implied from the circumstances." See Respondent's letter-brief 

dated February 11, 2015. at p.1~2. Rule 1.7 (b) prohibits a lawyer from representing a client "if 

the representation of that client may be materially limited by the lawyer's responsibilities ... by 

the laV\'Jer's own interests, unless: . .. '(1) fue lawyer reasonably believes the representation will 

not be adversely affected, and (2) the client consents after consultation'11 (emphases added). The 

respondent has not· argued before me that he reasonably believed the representation would not 

have been adversely affected by his personal interests, and he certainly does not argue that he 

brought the conflict to the attention of the lender-client.. The conflict did n9t arise at the time he 

' ; 



applied for the lo~, but when the lender-client asked his finn to represent its interests . .It was at 

that point that he was obliged to.bring the potential conflict to the attention of the lender-client, 

consult with the client, and ask .if the lender-client cons~nted to the representation. He failed, as 
. . 

the board properly folUld, to do any of the thir~gs required by the rule. Indeed, he acknowledges 

that consent was not obtained. I do not infer c?nsent,. as the respondent requests. Consent must 

appear cl~ly from.th~ record, and it does not 1 The board acknowledged that the typical 

. . 
sanction where there is no substani:ial injury to the client, as here,. is a pub~c reprimand. See 

Matter of Carnahan, 449 Mass. 1003, 1005 (2007). However, because the respondent's selfish 

motive in causing his lender-clients to be kept in the dark about the true nature of these· 

transactions, the board reasoned that the sanction fell slightly closer to Matter of Pike, 408 Mass. 

740, 745 (1990) (six-month suspension for attorney who has "direct financial interest11 in 

transaction; acted deliberately for his ovvn benefit and in disregard of his client's interests; and 

caused client prejudice). In any event, it is clear that the respondent's conflict of interest was not 

the major impetus in the board's recommendation. of a sanction of indefinite suspension. 

b. Financially oppressive transactions. The respondent disputes the finding that the 

nature of the transactions with the homeowners was oppressive and that it violated mles 8.4 (c), 

(h). He contends that the transactions were arms'-length transactions,. that the homeowners in 

two of the transactions were represented by counsel, ~d that no~e of the homeowners sustained 

any harm because they had no equity in their homes to lose. He cites other details as well ]n 

support of his argmnent. There is no need to dwell on this point because the board did not 

indicate it has increased its recommended sanction on this basis. 

1 The r espondent att~mpt s to minimi ze the conf lict by 
poiriting t o his tes timony tha t .the banks had ho . i nterest in 
knowing about the source of h i s down payment s on the proper tie s 
invol ved . The heari ng c ommi t tee r ej ected his t esti mony, as was 
t heir r ight . 

6 
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Nevertheless, there was evidence from which the board reasonably could find that the 

homeowners w~re harmed and had equity in their homes. The properties were purchased at fair 

market value, which, as appears on the HUD-1 forms as the difference between the pay-off 

amount on the homeo·wners' respective mortgages, and the respondent's purchase price.· Indeed, 
. . 

the re_spondent and certain brokers received fees from the homeowners' equity. The homeowners 

received nothing. The transactions were oppressive because the homeownel's were desperate to 

avoid ;imminent foreclosure and the respondent took advantage of his su:perior bargaining 

position. The lease/buy-back options were high risk and likely to fail because the homeowners' 

lease payments ~vere higher than the mortgage payments they demonstrated they could not 

afford. C?mpare Matter of Tobin, 7 Mass. Att'y Discipline Rep. 290 (1991) (assisting client to 

induce unsophisticated homeowner facing foreclosure to transfer her home in tmst and to agree · 

to financial obligations certain to ~esult in default). In addition, there was evidence from which 

the board reasonably could find that in one case the respondent told the homeovvners to dismiss 

their bankruptcy petition; in another case he advised the homeowner she did not need a lawyer; 

and in various cases he d.id not .provide the homeowners with copie:s of the documents or.afford 

them adequate time to read the documents, and he glossed over details -· inducting the real cost . . 

of the option and the aspects of the repurchase process - all to induce the homemv.ners to sell 

under substantially unfavorable terms. 

The board's finding that the respondent acted out of greed dovetails with the :finding of 

oppressiveness. Contrary to the respondent's argument iha:t the Rules of Professional Conduct 

only apply to conduct involving the practice of law, our jurisprudence holds otherwise. s·ee 

Matter ofBruTett, 447 Mass. 453, 464 (2006); Matter ofSzo~tkiewicb 26 Mass. Att'y Discipline 

Rep. 664, 665 (2010) (failure to report employee's income violates rule 8.4[c]). The fact that he 
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did not represent any of the homeowners does not defeat the finding that he violated rules 8.4 (c), 

(h). 

c. Aggra.vating factors. The respondent dis.putes the presence of aggravating factors. 

The board found the following aggravating factors: the respondent acted with a selfish motive, 

the victims were desperate and vulnerable, the respondent displayed no remorse and he refused 

to accept blame. It rejected the respondent's assertions to the contrary. The board's fmdings are 

base.d on substantial evidence, and· their conclusions ·are correct as to the aggravating factors. 

d. Mitigating factors. The board gave little weight to the respondent's claim of 

mitigating :factors, namely, his payment of settlement (with no admission of wrongdoing) monies 

in an action brought by the Attorney General, the abs(;)nce of prior discipline, cooperation vvith 

bar counsel, and inexperience. As previously stated, the violations on which the recommended 

sanction is based are the criminal convictions and the dishonesty 1mderlying the HUD-1 

violations. J'o the extent that the respondent cooperated with bar. counsel, he is expected to do 

so. The same essentially is tme with respect to the absence of prior discipline. Both of those 

factors generally are associated with aggravation, when there is lack of cooperation or prior 

discipline. Those factors generally are not associa1ed vvith mitigation, apart from being "typical." 

See Matter of Alter, 389 Mass. 153, 157 (1983). His claim oflack of exp~ience was properly 

rejected, where he testified that he had seen "thousan.dsn of closing documents and done 

"hundred~" of closings a year. The fact that he had been practicing law ap_proximately four years 

when these transactions began is ofli~le mitigati.on value gi v~n the specialized nature of the 

respondent's practice for four years. Finally, payments made pursuant to a settlement agreement 

generally are entitled to little, if any, mitigating effect. See Matter ofLibassi, 449 Mass. 1014, 

1017 (2007); Matter of Concemi, 422 Mass. 326, 330 (1996). The board properly rejected the 



respondent~s claims of mitigation. The board's findings are supported by substantial evidence. 

6. Sanction. The board's r~commendation ·of an indefinite suspension is based primar~y 

on the respondent's criminal convictions, and his dishonesty l.}.>i.th respect to the HUD-I forms. 

The recommendation is based on the cumulative sanctions for these two ethical violations. The 

board detennined that each violation warrants a two-year suspension. I agree. 

9 

The respondent was convicted Qf twelve counts of violating 12 U.S. C. § 2607(a), namely, 

giving real estate kickbac!qi and giving and receiving unearned fees. He' was sentenced to twelve 

months in prison and fined $10,000. This was evidence of misconduct far more egregious than 

in Matter of Hochberg, 9 Mass. Att'y Discipline Rep. 165 (1 993)) on wlric~ the respondent relies. 

In that case the attorney received a one-year suspension after being convicted of only one count. 

of accepting an unearned fee, for which he was sentenced to three years' probation. The bo'ard , 

correctly reasoned that "the respondent's imprisonment and fine reflect either the more serious 

nature. of his crimes [as compared to Mr. Hochberg], their nutr,1ber, or changing sensibilities 

about the gravity of such conduct.1
' . Contrary to t-he respondent's argument, a twoMyear 

. suspension in the circ~tances of this case is comparable to other cases involving fewer 

criminal convictions of a similar nature. See Matter of Grew, 23 Mass. Att'y piscipline Rep. 232 

(2007) (one-year suspension for single attempt to defraud insurance company; single. justice 

noted that respondent did not demonstrate callol1.3 lack of concern, and takes into account . 

mitigating factors); Matter ofRendle, 5 Mass. Att'y Discipline Rep. 310, 311 (1987) (h',ro-year 

suspension, retroactive to date lawyer voluntarily stopped practicing law, for single count of 

aiding an~ abetting father's HUD violation of unlawful receipt of gratuity; single justice noted 

mitigating factors). See also Matter of Andrews, 21 Mass. Att'y Discipline Rep. 11, 11-12 

(2005) (eighteen-month suspension by stipulation for conviction of two misdemeanor counts of · 
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conversion of public money, based on submission by United States Department of Justice 

attomey of inflated expenses ffi?.d failure to report two weeks of vacation). 

The respondent contests the board's recommendation that the HUD-1 violations warrant a 

two-year suspension. He contends that the information on the HUD-1 forms 'W-as not false ·or · 

fraudulent because the-lenders had no tight to control how th~ sellers directed or spent their cash 

proceeds, .and no lender or homeowner expected to receive the kickbacks ultimately paid to him, 

to his father, and to the brokers. His argument fails because.the true nature of the transactions· 

·was co1,1cealed from the lender-clients. At least one lender-client dem,anded detailed information 

that the respondent never provided. The transactions were presented as garden~ variety 

res_i9-ential real estate purchases, when, as the board found, "they were high-risk [commercial] 

transactions with no real investment by the respor~dent, and a high likelihood of default if he or 

his ·father decided to allo·w foreclosure once the selters -~ the anticipated source of mortgage 

repayment-- were unable to make their rental payments. The respondent's argument that the 

HUD-1 s disclosed everythlng .necessary ignores b s. independent duty t o his clients n~t to ~ngage 

in dishonesty, a duty grounded in his obligations under the rules of professional conduct." . 

The respondent relies on several cases to support h is argument that a lesser sanction is 

warranted. T~e board rejected this argwnent because the cases are highly fact specific. The 

board considered the cases cited by the respondent, as well as others. 2 The board determined that 

2 The b oard considered a nd f~und persuasive HUD-1 c as es t hat 
desq;: ibe conduct compa rable t o the r espondent ' s case . The y 
include : 

"Matter of Romack, 429 Mas s. 102 5, 15 ~lass. Att ' y 
Disc . R. 32 2 (1 999 } (six-month suspension f or 
representation of buyer and l ender, c oncealment of 
s econd mortgage and preparation· of f a lse HUD-1 a nd 
i nsurance binde r; Court rej ected argume nt that six~ 
month s uspens ion for these viol a tions is marke dly . 
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Matter of Foley, 26 Mass. Att'y Discipline Rep. 199 (2009), was the closest. In that case the · 

attorney and his subordinate executed false HOD~ 1 s, whi~h misrepresented the amotlllts due 

from the buyers. Foleis eighteen~month suspension was based both on his own actions and his 

direction to his associate to violate the rules: Here, unlike Foley, the respondent also was an· 

disparat e) ;· Matter of Alberino, SJC No. BD-2 0'10-1 21 
(January 10, 201 1 ) {stipulation t9 18-month 
suspension , for prepa ring three HUD-ls with fa lse and 
deceptive statements, such as misrepresentation about 
a buyer's deposit ; whethe r t~e buyer brought funds to 
the c l osing; and a failure to disclose payments to a 

-mortgage broker ; aggravated ~y experience and 
mitigated by the failure to real ize . f inancial gain); 
Matter of Coppa, 26 Mass. Att 'y Disc. R. 113 (2 01 0) 
(s tipula tion to 18- month suspension f or, among other 
things , preparing three false HUD-1s and confl ict of · 
interest stemming from relationship with broker a t the 
expense of lender-client ; no discussion of mitigation 
or aggravat ion ) ; Matter of Marks, 23 Mass . Att 'y Dis~ ~ 

R. 438 (~ 007 ) ( ~tipulation to two-year suspens ion .for 
four instances of failing to notify l ender-clients of 
the true terms of the transactions t hey were funding, 
intentionally misrepre senting the terms of 
t ransactions on HUD-1 settlement s t _atements, a nd 
related misconduct , with ·ag·gravation) . See also 
Matt er of Pa lmer , 25 Mass. Att • y Disc. R. 48 6. (200 9) 
(21-month suspens ion by stipulat'ion f or preparing HUD-
1 s ettlement s tatements for 25 closings , knowing that 
each was inaccurate in failing t o di sclose details of 
t ransaction to lender ; no discussion of mit igat i on or 
aggravat ion) ; Matter o f Robbins, 24 Mass . Att'y Dis~ . 
R. 605 , 60 7-.608 ( 2008) (nine -month suspension , by 
sti pulat ion , f or i ntentiona2.ly misrepresent ing 
transaction terms on 19 settlement. statements, and · 
numerous ot~er rule violatic ns including lack of 
competence, diligence, and conflict of interest , and 
mitigated by inexpe rience, junior sta tus _at fi rm a nd 
no financial gain); Matter of Jaros z, 22 Mas s . Att' y 
Disc . R. 400 (2006) {nine-month suspension by 
stipulation for single instance of pr~paring 
misleading HUD-1 and f raudulent l oan application, pltis 
conflict of inter est; no discussion of mitigation or 
aggravati()n) . " 
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investor in the transactions, and his pursuit of personal gain is an aggravating factor. A two-year 

suspension for the HUD-1 violations is appropriate in this case. · 

The respondent1s express fmancial interest ill the transactions and his conflict of interest, 

although less egregious than the misconduct in Matter ofPike~ 408 Mass. 740, 745 (1990) (six-

rQonth suspension), warrant a further sanction. The cumulative sanction exceeds four years. I 

am satisfied that an indefinite suspension is the appropriate sanction in this case. The 

respondent's conduct was, as the board found~ bey-ond distasteful. He violated rt1les of 

professional conduct in a particularly offensive manner. He used his professional training and 

experience to devise a sophisticated plan that both took advantage of unsophisticated 

homeo'\vners in financial distress, and concealed the true nature of his venture from his lender 

clients. He also was convicted of criminal acts for which he was sentenced to a term of 

imprisonment. The primary factor in detennining the appropriate sanction in bar discipline cases 

"is the effect uPc>n, and perception of, the public and the bar. 11 Matter of Alter, 3 89 Mass. 153, 

156 (1983). Sadl~, the respondent's use ofhis professional skills was motivated by greed, as the 

board fotmd. 

The ~espondent has already been suspended for slightly more than nineteen months, from 
. . 
November 2, 2011, through June 14,2013. He may petition for reinstatem.ent nineteen months 

before he would otherwise be entitled to apply for reinstatement under S.J.C. Rule. 4:01, 

. § 18(2)(b). 

Francis X. Spina 
Associate Justice 


