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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS. SUPREME JUDICIAL COURT
' , FOR SUFFOLK COUNTY
NO:  BD-2012-106

IN RE: Michael J. Pasterczyvk

JUDGMENT OF DISBARMENT

This matter came before the'Court, Lenk, J., presiding, on
~an Information and Record of Proceedings pursuant to S.J.C. Rule
4:01, § 8(8), with.the Recommendation and Vote of the Board of
Bar‘Overseersv(Board) filed by the'éoard on October 31, 2012.
After a hearing; attended by assistant bar counsel and the
lawyer and in accordance with the Memorandum of Decision of ‘this
date;

It is ORDERED and ADJUﬁGED:

1. ﬁhaﬁ Attorﬁéy Michael J. Pasterczyk is hereby
disbarred from the practice of law iﬁ the CommonWealth of
Massachusetts and the-laWyer’s name is strickeﬁ from the Roll of
Attorﬁeys. In accordancé with §.J.C. Rulé 4:01, § 17(3), the
disbarment shall be effective thirty days after the date of the
entry of this Judgment. The lawyer, after the entfy of this
Judgment, shall not.accept any néw retainer or engage as a

- lawyer for another in any new case or legal matter .of any



nature. During the period between the entry date of this
Judgment and its effective date, however, the'lawyer mey wind up
and complete, on behalf eﬁ any elient, all matters which were"-
pending on the entry date.

It is FURTHER ORDERED thet:

2. Within fourteen (14) daye of the date of.entry of this
Judgment, the lawyer shall:

a) file é notice of withdrawal as of the effective
date of‘the‘disbarment‘with every court, agency, or
tribunal before which a metter is pending, together with a
copy of the notices sent pureuant to paragraphs 2(c) and
2(d) of this Judgment, the client's or elients' place of
residence, and the case caption and docket number of the
client's or ciients' pfoceedings;

b) zresign as of‘the-effective date of the disbarment
all appointments as guardian, executor, administrator,
trustee, attorney—injfact, or other fiduciary, attaching to
the resignation a eopy ef the noﬁices sent to the wards,
heirs, or beneficiaries pursuant to paragraphs 2(c) and
2(d) of this Judgment,thevplace of residence of the Wards{
heirs, or beneficiaries,:and the case eaption and dockei
number ef the proceedings, if any;

¢) provide notice to all clients and to all wards,

heirs, and beneficiaries that the lawyer has been



4disbarred; that he is disquaiified from acting as a lawyer
after the effective date of the disbérment; and that, if
net represénted by co¥counsel, the client, ward, heir,'or
beneficiary should act promptly to substitute another
lawyer ox fiduciéry 5r to seek iégal advice elsewhe;e,
calling attention tb any urgency'arisiﬁg from the

' circumstances of the case;

d) provide notice to counsel for all partiés‘(or, in
the absence of counsel, the pafties) iﬁ pending matters
that the lawyer hés been disbarred and, as a consequence,
is disqﬁalified from acting as a lawyer after the effective
date of.thé diSbarment; |

e) méke available to all clients being represented
in pending matters any papers or other property to -which
they gré entitledﬁ calling attention‘to‘any urgency for
obtaining the papers or other property;

£) refund any part of any fees éaid in advance that

‘have not been earnéd; and

g) close every IOLTA, client, trust or other
fiduciary account and properly disburse or otherwise
transfer all client and fiduciéry funds in his possession,
custody or coﬁtrol.

All nétices required by this paragfaph.Shall be served byl

certified ﬁail, return receipt requested, in a form approved by



the Board.

3. Within twehty—one (21) days after the date of entry of

this Judgment, the lawyer shall file
Counsel aﬁ affidévit certifying that
complied with the provisions of this
diéciplinary rules. Appended to the

shall be:

with the Office of the Bar
the lawyer has fully
Judgment and with bar

affidavit of compliance

a) a copy of each form of notice, the names and

addresses of the c¢lients, wards,

heirs, beneficiaries,

attorneys, courts and agencies to which notices were sent,

and all return receipts or returned mail received up to the

date of the affidavit. Supplemental affidavits shall be

filed covering subsequent return receipts and returned

malil. Such names and addregses

of clients shall. remain

confidential unless otherwise requested'in writing by the

‘lawyer or ordered by the court;

b) a schedule showing the

location, title and account

number of every bank account designated as an IOLTA, -

clieﬁt, trust or other fiduciéry account and of every

account in which the lawyer holds or held as of the entry

date of this Judgment any client, trust or fiduciary funds;

c¢) "a schedule describing the lawyer's disposition of

all client and fiduciary funds in the lawyer's possession,

custody or control as of the entry date of this Judgment or



thereafter;

d) such proof of the propér distribution of such
funds and the ciosing of such accounts as'has been

vrequested by the baf counsel, including copies of checks
and 6ther instruments;

e) a lisf of all other state, federal aﬁd
Iadministrative jurisdictions to which the lawyer is
admitted to practice; and

f) the réSidence or other streét addreSs where
communications to the laWyer ﬁay thereafter be directed.

The lawyer shall retain copies of all ndtices gsent and shall
maintain comblete records of the steps taken to coﬁply Qith the
notice requirements of S.J.C. Rule 4:01, § 17.

4.  Within twent?—one (21) days after theventry date of
this Judgment;‘the lawyer shallvfiie with‘thé Clerk of the |
Supreme Judicial Court for Suffolk County:

a) a copy of the affidavit of compliance required by
paragfaphJB of this Judgment;

b)- a list of all othef state,lfederal and
administrative jurisdictions to Which the lawyer is

admitted tp practice; and




c) .the residence or other street address where

communications to the lawyer may hereafter be directed.

Bntered: ann41 23, 2013




COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. ' SUPREME JUDICIAL COURT

FOR SUFFOLK COUNTY
NO: BD-2012-106

IN RE: MICHAEL J. PASTERCZYK

MEMORANDUM OF DECISION

This matter came'beforé me on an information and record of
proceedings, togethér with a unanimous véte of the board of bar
overseers (board) fecommending that the respondent be disbarred
from the praétice of'law. on July 26, 2011, bar cqunéel filed a
vpetition for discipline agéinst the respbndentf On Augusf‘l6,
2011, the respondent filed an ahswef. Following an evidentiary
‘hearing ori December 13,;2011,'at which the respondent ﬁesﬁified,
‘the hearing coﬁmittee recommended disbarment. The reépondent“'
appealéd, énd, bnAOCtober:15, 2012, after argumeﬁt before the
full board, the board adopted the hearing committee's findings,
credibility determinations, gnd conclusions of law, and voted‘
unanimoﬁsly tQ.recommeﬁd disbarment.l A hearing was held bgfore
me on March 11, 2013, onbthe respondeﬁt's appeal of the board's
findings'and the recomméﬁded sanétion:

I conclude thét the board's findings'aré supported by the
record, the sanction is appropriate, and the respondenﬁ shall be

disbarred from the practice of law.



1. Backﬁrdumd. a. Findings of fact. I summarize the
hearing committee's findiﬁgsjand concluéions.as adopted by the
board. The respohdent was adﬁitted to the practice of law in the
Commonwealth on June 8, 1977. Beginning in 2000, the respondent
held a full—tiﬁé'position at the Soldiers Home in Holyoke,
keéping.a small law office open on a part—time'basis by éoing
into that office early in the morniﬁg and late in the afternoon,
scheduled around his full-time job. Much of the daily operation
of thé 1aw-officé was,_appérenﬁly; left to the réspondent's
secretary. The secfetaxy, about whom the record reveals almost
'ﬁothing) and who could not be located at the time of the
disciplinary heéfing, iéft the respondent{s employ in 2007 or
2009. |

In April, 2004, ﬁeleh‘Edelding‘retained thé respondent to
represent‘her in connection with an automobile accident in which
her vehiéle wa§ damaged and she was injured, requiring extensive
physical therapy.'! The damage to her vehiclé was estimated to be
$3,dOO.- The‘at—faﬁlt driver's.insurance carrier, OneBeacOn,
decided that the vehicle was a total loss and}lon Aprii 14, 2004,
. sent Edelding a»check in the amount of $1,000, which she gave to
the respondent. OnvApril 28, 2004, the respondent sent a letter

to OneBeacon stating that Edelding rejected the offer of $l,OQO,

! The respondent had represented Edelding in a prior matter
involving drafting her will. :



for the damage to her vehicle. With that letter, the respondent
also provided OneBeacon information concerning the damage'
eétimate of-$3,000. The check was never deposited,'returned to
" OneBeacon, or returnéd to Edelding.‘ |

‘In February, 2006, without Edelding's knowledge or consent,

the respondent entered into a settlement agreement with

e

OneBeadon, through a third-party settlement agency, for
Edelding's personal injuryAclaim. -That'agreeﬁent was for $4,500.
OneBeacon seht the respondent a "Genéral~Release,” for
consideration of $4,SOO, in Edelding's-ﬁamel On February 24,
2006, again without the knowledge or consent of his ciient, the
fespohdenﬁ elther signéd or caused someone else to sign |
Edelding;s néme on ﬁhe rélease,agreeﬁent; the respondént then
féisely nétarized'ﬁhe agreément aﬁd returned itvto OneBeacon. At
the endbof March,'zoos,'the respondent received a check from
Oneﬁeacon, written to Edelding and the reépéndent. He siéned, or
had someone else sigﬁ; the‘back éf the check in‘Edeldiﬁg's name,
‘and deposited it in hié IOLTA account.

During the month of April, 2006, while making no payments
‘into the account, the respondent withdrew Sé,850 from histOLTA
accéunt, in five cﬁecks payable té.himself, with nO'documehtation
that the'checké wére for any particular client or_purposé. By
June, 2006, the.respbndent had withdrawn all but $334.94 from his

IOLTA account, and.had made no payments to Edelding from any of



the‘settlement:funds.

Ih‘October, 2007, the‘reSpondent contacted OneBeacon and
requeétéd that a check in the émduntlof~$l,QOO, for the damage to
Edeldingfé vehicle,‘be reissued. OﬁeBeacon gent the check to the
respondent, th éigﬁed or had sémeéne‘elée éign the check in
Edéiding's name, and depositéd iﬁ into his IOLTA acccount. The
respondent, who made no. other payments into the account that
mbnth, withdrew $80§ of thié amount within:ten days, in three
checks made payable to himself; he did not provide any of the‘
funds to.Edeldiné and did not notify her of the receipt of the
second check. |

From April, 2004, through April, 2009, the respdﬁdent met.
with Edelding on a number of occasioné. " The respondent testified
that those meetings concerned a class action law suit that
Edelding was coﬁtemplating filing and an estate matter; Edelding
testified, and the heafing.committee~credited, that she also
asked’the.réspondent about the status of'hef automobile accident
case a number 6f timeé during this period, and that the
respondént told her the case was still ih process. ‘Hevdid not
notify her of the settlement agreement.or the.receipt of the
' checks, and:did not make any payments to her from the'proceeds of
those.checks.v Consistent with Edelding's testimohy, a letter in
the respoﬁdent's file indicates.thétj on April 9,"2009,-he.met

with Edelding to discuss both an estate matter andlher "motor -



vehicle'agéident}”

Sometime in 2009, Edelding bécame aware that her motor
vehicle accident claim had been settlé&. In January, 2010,
Edelding retained separate counsel to inveétigate the handling of
her'motdr vehicle acc¢ident casé; that attorney wrote to the
respondent ébout the matter,.but the respondenﬁ did not énswer.
In July 2010, on the advice of her new attdrney, Edelding‘filed.a
complaint with bar counsei cbncerning the fespondent's handling
of hef‘caSe. During the course of the investigation, bar couﬁéel
learned that Edelding'was suffering from a terminal illness.
Without objectianby the respondenﬁ, in June, 2011, bar counsel
conducted a video-recorded deposition of Edelding to preserve her
testimony; the respondent was notified of the depésiﬁion,‘and
invited to appear to cross-examine Edelding; but declined to do
go. Edelding died on 'July 11, 2011.

On July 25, 2011; the respondeﬁﬁ sent a check in the amount
of $é,OOO to his deceased client'svsucdeésof counsel, stating
: tﬁat the payment wéuld be one of three paymenﬁs in restitution,.
aﬁd that the others would be made within ﬁwo to three weeks. 'By
the time of the hééring before the hearing committeé, however;
:the respondent had made no further péyments.

b. Evidentiarv hearing and heafinq committee's report. The

respondent admitted to the hearing committee that he had

deposited the funds from the settlemént checks into his IOLTA



account, and had wi;hdraWn the funds from the.IOLTA account for
hié ownl benefit, resulting in the account‘having a balance that
was inadequate to pay the money due Edelding. The respondent
;dmitted also that he did not deliver any of the money received
from either of the insurance checks to Edélding before her
vdeéth}”

'The respondent maintained, however, that there was no
evidence that he had signed, or caused to be signed, the general
reiease or thevsettlement checks, or thaﬁ he.in£entionally,
rather than inadvertently, miéﬁsed client funds.® He claiméd
that his former secretary, whom he said he had been unable to
locate, might have signed‘thé release, thinking she was acting
approprlately, and then given him the releése to notarize, and
might have mistakenly dep051ted the checks to hlS IOLTA account
after signing them. The hearing committee fdund, however, that
the respondent did.admit to nptarizing the release withqut the
client Present, énd;that the secretary would have had no reason

to act as the respondent alleged. Moreover, when notdrizing the

2 At the hearing before me, the respondent represented, and
bar counsel did not dispute, that, at that point, he had paid
full restitution. He had not done so, however, when the board
issued its memorandum on his appeal in October, 2012, almost one
year after the initial disciplinary hearing. '

? In addition to her testimony that she had not signed the
checks or the release, the hearing committee examined a number of
documents signed by Edelding; the committee noted her very
distinctive signature, and that the gignature on the release and
on the checks bore no resemblance to her known signature.



rélease, the respondent would have had a duty to examine the
signatﬁre and to question Edeldingnabout any discrepancy in her:
signature., Einally, the comﬁittee noted, the respondent withdrew
the money from the IOLTA account‘in a series of checks written to
himself innrapid succession and in réund_amounts, without any
documéntation of the funds being'fér any other matter, aﬁ a time
. when there was no other activityvin his IOLTA account.

On the basis of essentially these findings, the hearing
committée determined that thé respondent's conduct Viélatéd five
provisions of the Massachusetts Rules of Professional Conduct.
Chiefly, the heéring committee concluded.that; by‘endorsing'the
éettlement checks without his client's knowledge or consent,
férging or cauéing to be‘forged his client's sigﬁature on the
back of the checké and on thé étatement of generai release, and
falsely notarizing the releése;lthe fespohdent vioiated Mass. R.
érof.AC. 8.4(a), (q), and (h). In édditioﬁ, the hearing
cémmittee conciﬁded théﬁ the respondent violated Mass. R. Prof.
C. 8.4 (c) and (h) by failing to nqtify his client about the.
feceipt of:the settlement funds, and violafed Mass. R. Prof. C.
i.S(b) and (c) byvhis intentional conversion of client funds to
his own use. ‘Notiné the intentionél misuse of a vulnerablé
clienﬁ's funds; thé rés@ondent's féiluge to pay restitution, and
his two priorldiscipiinary éroceedings( thevcdmmittéevrecommended

that the respondent be disbarred.



c. Subseqﬁent proceedings. On March 27, 2012, the
respondent appealed to thé'board from the héaring commiﬁtee’s
recommendation. As he had before the hearihg committee, fhe
respondent afgued that there.was‘insufficient evidence that he
had Signed the release or caﬁéea it to be\signed, or had signed
the séttlement éhécks. He challénged the'hearing éommitfee;s
credibility findings concerﬁing his former client's tesﬁimony,
and claimed that any misuse of the client's funds was
inadvertent. He maintained that his fofmer secretéry, who had
left his employ in 2007 oxr 2008, and who could not be located,
might héveAmisunderstood his instfuctions or mistakenly.decided
on_hér‘own ;nitiative to sign and deposit the checks in his IOLTA
account. The béard rejédted all of the respondent's arguments,
and adopted, in full, the findings, conclusions, and
recommendation of the heariﬁg commitfee.4' The board unanimously
voted té recommend‘that thé réspondent.be disbarréd;

The parties appeared before me at é hearing on March 11,

2013. They reiterated essentially the arguments made before the

* Adopting the hearing committee's conclusions, the board

- determined that the respondent violadted Mass. R. Prof. C. 8.4(a)
(violate or attempt to violate rules of professional conduct oxr
knowingly assist or induce another to do so); Mass. R. Prof.

C. 8.4 (c) (engage in conduct involving dishonesty, deceit, fraud,
or misrepresentation), and Mass. R. Prof. C. 8.4(h) (engage in
conduct otherwise reflecting adversely on fitness to practice
law) . The board determined also that the respondent violated

Mass. R. Prof. C. 1.15(b) (segregation of trust property) and .

Mass. R. Prof. C. 1.15(c) (prompt notice and delivery of trust
property to client or third person). ' '



9
board. In addition, thé respondent maintaiﬁed that he could not
have paid reétiﬁution in July, 2011, when‘hé stated that he
intended to do go, because he did'not feceiVe noticé that an
estate had been‘filed in the Probate and‘Family Court on behalf
of,his"ciiéht._ As‘bar counsel pointed out, however, the
respondent tendéred the'firét payment to Edelding's subééquent
counsel absenﬁ ény‘evident gimilar concern. Moreover, the
respondent could at any point have contacted thatléttorney‘to
detéermine the status.of the estate and the appropriate.mechanism

by which to complete the payment of restitution.

2. Discussion. As he did before the board, the respondent
challenges the suffiéiency of the‘evidence that he signed the
release‘and the settlement checks, or c§used someone else to do
so. He claims that;'while ﬁe did withdraw the funds from the
IOLTA accouﬁﬁ, the.money was dépoSited into his IOLTAiaccount by
his fdrmer éecrétary, he;mistakeﬁiy beiieved he was entitled to
the funds,'andvhe didfndt intentionally depfive Edelding of the
settlement proceeds.  He questions the hearing committee}s
| reliance 5n Edelding“s Videorecorded‘testimony, claiming that she
was experienéing difficﬁlties with.ﬁer memofyvdue to the‘drugs
that she was taking.for Her medical condition, .and that she
appéared "catatonic",on the videotape. He claims that bar
couﬁselIAéted in bad féith by introducing her videotaped

deposition testimony, knoWing that she was taking certain
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medications that could affect'her mental condition. He continues
to deny that he spoke with Edelding concerning her motor vehicle
accident claim on those occasions, over a five-year period, when
' she testified that she had inquired about the status of the claim
and been told that it was still in process, long after the
respondent‘had‘settled the claim, |

I first consider the respondent's arguments'with regard to
the hearing commitﬁee'é findings; and then-address the
recommended sanction.

a. Credibilityv determinations. The hearing committee

Stated explicitly that it found the respondent's testimony not
érédibié; aﬁd found’Edelding's to be éredibie; In particulaf,
the committee did noﬁ find believable thatvﬁdelding, who had not
received any payment from the motor vehicle.accident claim, would
not have.inqﬁired about the status of her‘ciaim during the five-
year period before she learned that the claim had been settled
without her_knowledge. The committee relied also upon the
respondent's 2009 letter to Edelding, in whiqh he mentioned
discussion of "yoﬁr motor vehicle accident."

"The héaring commitﬁee . . . 1s the sole judge of
credibility, and arguménts hinging on such determinatiéns

generally fall outside the proper scope of our‘review."’ Matter

of McBride, 449 Mass. 154, 161-162 (2007). See S.J.C. Rule 4:01,

§ 8(5) (a) (hearing committee isv"sole judge of the credibility of
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the testimony presented at the hearing"). "Absent clear error, "
the hearing committee's findings will not be disturbed. Matter
of MCCabe,.l3 Mass. Att'y Disc. R. 501, 506-507 (1997) . "The
hearing committee's credibility determinationé will not be
‘rejected unless it can be said with cértainty that [a] finding
was wholly inconsistent with another‘implicit finding. " AMatter
of Murray, 455'Mass, 872; 880 (2010). | | |

In support of his argument that‘Edelding's testimony was
cohfused and not.reliable,vthe respondent poiﬁts to ﬁhe hearing
committee's fiﬁding as to one of her statements concerning the
property damage check, that she received a check in the amount‘of
$4,0QO.. Noting that there was at né point‘a check in the amount
of $4,00C, the hearing committeé concluded that.Edelding
misspoke, aﬁd that she was réﬁerring to the cﬁeck for‘$l,OOO, the
only check she éaw, Which she tufned over-tdlﬁhe‘respondent.

Like any'finder‘of fact, the hearing commiftee is entitled
to beliéve.some pértioﬁé of é,witness”s testimony andlto
aisbelieve others. The gdmmittee described in détail Edelding's
ability to respoﬁd appropriateiy to questions during her
videotaped deposition. The committee émphasized tﬁe consistent
story she reported to her subsequent attqrney, to par counsel,
"ana‘in her deposition, sﬁp?orted by record evidence concerning
her.signatures, by the aﬁounﬁs withdrawn by'the respondeht from

his IOLTA account and paid to'himself,\and by documents in the
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respondent's owny files. The committee pointed out also that the
respondent had choéen to forgo any opportunity to cross-examine
Edglding at Her deposition. This single misstatement does not
detract from the heéfing committee's well-supported findings
congefning.Edelding's credibility. |

Having‘reviewed the hearing committee'S‘réport, as well as
the'hearing traﬁscript, I conclude tﬁat ﬁhé committee's factuél
'findings have ample basis in the record, and that the éommittee's

: ‘ . ) N

credibility determinations were not inconsistent or

contradictory.

b. Sanction to be imposed. I turn to the appropriateness
of the board's recommended sanction of disbarment. The primary
concern in determining the éppropriate disciplinary sanction to

be imposed is "the effect'upon, and the perception of, the public

and the bar." Matter of Crossen, 450 Mass. 533, 573 (2008),

quoting Matter of Finnerty, 418 Mass. 831, 829 (1994). The

appropriate sanction is one which is necessary to deter other

attorneYs from the same behavior and to protect the public. See

Mattexr of Foley, 439 Mass. 324, 333 (2003), -citing Matter of
Concemi, 422 Mass. 326, 329 (199%96). In addition, the sanction

must not be "markedly disparate" from sanctions imposed on other

attorneys for similar misconduct. See Matter of Goldberg, 434

‘Mass. 1022, 1023 (2001), and cases cited; Matter of Finn, 433

Mass. 418, 423‘(2001). - Nonetheless, "[e]lach case must be decided
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on its own merits, and every attorney must receilve the

.disposition most appropriate in the circumstances." Matter of

Crossen, gupra at 574, quoting Matter of the Discipline of an
Attorney, 392 Mass. 827, 837 (1984).
The presumptive sanction for intentional misuse of client

funds, with actual deprivation to the client, is. indefinite

suspensi@h‘or disbarment. Matter of shoepfer, 426 Mass. 183, 187
(1957) (where attorney "intended to deprivé the client of funds,
permaﬁently or temporariiy, or 1f the client was depfived of |
funds (no matter what the attorney intended), the standard

discipline is disbarment or indefinite suspension"). See Matter

of McBride, 449 Mass. 154, 163-164 (2007} (deprivation of client
funds alone merits disbarment because "standard discipline" is
either disbarment or indefinite suspension, and ‘thus "sanction of

disbarment is not markedly disparate"); Matter of Goldstone, 445

‘Mass. 551, 566-567 (2005) (disbarring attorney who converted

client-funds); Matter of Johnson, 444 Mass. 1002, 1004 (2005)

(indefinitely suspending attorney who‘commingled funds and used

client funds for personal expehsesf; Matter of Dragon, 440 Mass.
1023, 1023—1024 (2003) (disbarring attorney for intentional
deérivation of client funds) .

'éoth the board and the hearing committee recommenaed that
the réépondénﬁ be disbarred. The committee.considered in

aggravation the respondent's history of prior'disqipline: (1) an
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~admonition in 1995 for heglecﬁ'bf aﬁ estéte matter;® and (ii) a
public reprimand in 1998 for‘neglecting a qiient‘s reél estate'
ﬁransaction, failiﬁg to aetérmihe whether a deed ﬁad been
properly egecuted and notéfized, failing to record the deed, and
failing to cémmunicate with the buyer.® Most significantly, in
déciding to recommend disbarmeht QVer indefinite suspension{ the
‘ boara and the hearing committee relied on thé respondent's .

failure‘to pay restitution.’” This was entirely appropriate. See

Matter of LiBassiA 449 Mass. 1014, 1017 (2007) (in choosing
between indefinite suspension or disbarment, "the court generally
considers whether restitﬁﬁion‘has been made") .

The reséondént's actions in converting his client's funds to.
his own use, ana misrepresentiﬁg to her that no settiement had
taken piace'and‘that no settlement ﬁﬁnds had been received, would
merit either disbarment or indefiﬁite suspensién.‘ See Matter of

Schoepfer, supra. While the respbndent has repaid the funds, he

did so only after the disciplinary investigation was complete and

' See AD-95-18, 11 Mass. Att'y Disc. R. 345'(1995).

6 See'Matter'of Pasterczyk, 14 Mass. Att'y Disc. R. 562
(1998) .

" The hearing committee also considered in aggravation that
the respondent took advantage of a vulnerable client, and that
the respondent did not ask his client to sign a contingent fee
agreement, which the committee stated was "uncharged misconduct™”
that c¢ould be considered in aggravation. Given the board's ah@
the hearing committee's proper reliance on the intentional misuse
of client funds and the failure to pay restitution, I do not
consider the appropriateness of these additional factors.
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the hearing committee had recommended'disbarment,‘Well after the

client's death. See Matter of LiBassi, supfa ("[r]lecovery
obtained through court action is not restitution for purposes of
choosing an appfopriate sanctidh")._ As a result, I will not
consider this repaymenf in mitigation, and, thus, the intentional

de?rivation of the client's funds alone would likely merit

disbérﬁent. See Matter of Dasent, 446 MéSs. 1010, 1012-1013
(2006) (imposing sanction of disbarment whére attorney failed to
repay client full amount Qwed after intentionally miéqsing client
funds[ committed multiple other violations, and showed no
mitigating factors).

Considered in light of the respondent's prior misconducﬁ,
the forgery.of thé client's signatufes, his denial of any
responéibility for his actions, his effortsAﬁo plaéé.blame 5n his
formef staff, and his manifestly unreésonable explanaﬁion for his
failure to pay restitution when he'promised to do so, I have
little déubt that disbérment‘is the appfopriate sanction. In
éddition, the réspoﬁdentfsvpést misconduct includes repeated
negleét of ¢lient matters and failing:toucommunicatevadéqﬁaﬁely..

Such similar prior misconduct "is an especially weighty

aggravating factor." Matter of Ryan, 24 Mass. Att'y R. 632, 641
(2008) .
The respondent has identified no mitigating factors that

might justify reduction of the recommended sanction. ‘Given the



16
cumulative effect of the intentionﬁl violations present here, his
record of priof discipline{ hig failure Eo pay restitution before
the commencement of disciplinary proceedings.or while the client
was alivé,-and the absence of any mitigating factors, there is no
" basis for me to conclude that disbafment would be "markedly

disparate" from the sanction imposed in prior cases. See Matter

of Goldberg, sgupra. Acéordingly, I impose the sanction
recommended by the hearing committee and unanimously agreed to by
- the board.

3. Digpogition. A judgment shall enter digbarring the

respondent from the pfactice of law in the Commonwealth.

By the Court

Bafrbara A.-ﬁ%nk
Agsocliate Justi

Entered: April 23, 2013



