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COMMONWEALTH OF MASSACHUSETTS

. SUFFOLK, ss. . ‘ , ' o SUPREME JUDICIAL COURT

FOR SUFFOLK COUNTY

NO. BD-2011-023

IN RE: Paul A..Garganq

MEMORANDUM OF DECISION
Paul A. Gargaﬁo‘(“respondent”).is befqré.ﬁhe Court‘on aﬁ
ivinformation fiied by the Board of Bar OverSeéré (“board”)
reqémmending indefinite éuspénsion. As single;justiée, I adépt-

the board’s recommendation. In doing so, I reject respondent’s

contention that the bar disciplinary proceedings violated his due

proéess rights and furthéf'reject respondent’s plea for a jury

‘trial. The record confirms that_respondent engaged in.a course of

conduct that .is unbecoming of member of the Massachusetts Bar. In

light of the relevant mitigating and aggravating‘factors} as well
as the disposition of similarly situated cases, indefinite
suspensién is the‘appropriaté sanction. -

,Bacquodnd

.‘A.threé—éount pepipioﬁ fbr‘discipline waé.filed agéinstf
‘respdﬁdeﬁtxoandgust~27, 2609. After four dayé bf ﬁearingsA£n.
»Jaﬁuéry édlb;_a hearing.qpmﬁittee made the foliowing fiﬁdings,

‘ﬂ‘WhiCh wefe-éubséqueﬁtlybadéptéd.by‘thé board on'Fefruary 14,

2011,




‘<§).Coun£ #1

| Beﬁween June 2000 and June 2007, respondent represented the
.Saﬁe client in ﬁhree different matters: (1) a worker’s
compensation qlaim'agaihSt Hoﬁe Depot,. (2) a tort claim for
personal injuries agdainst ﬁultipie defendants, and (3) an action
brought against the client for eviction. The ciiént'lost the
.eviction action'at‘trial. A few months later}.updn receivingla :
$46,00C settlement from one of the defendants in the,personal.“
"injury action, respondent deducted $13,000 to pay his fees and
expenses in the eviction action. Alﬁhéugh the clientjdisppted
‘this deduction, respondent faiied to place the disputed funds in
eSCrow: Respoﬁdent also dedﬁcted an addifionél $3,00Q as a
' retainer agaiﬁSt fﬁ;ﬁré éxpénses in.the.persOﬁél.infury casé but
'failed toléommunicate the deduction,ﬁo'his client. Even'éfter the
4‘dlien£ dispuﬁed the retainer dedﬁction’s*validity énd~reépondent
agféed t§ waivé;ény fees inteﬁdéd‘to be‘cdvered,by the ietainer,
ééSpondent failed.tp creditvhis'ciient with thev$3,000. TQ date,
‘the *$3,000 fétainer has not been returned. | o
| B).Céunt_#z :

” 'in'De§embéf 2003, respondent filéd ailawsuit'(“Zimmer,I") in
tﬁé Fedéral‘Diétrict Court of Massaéhusetﬁsfagainst Penﬁsylvanian'
jcéntractofé wh§~had been building'a_vacationﬁﬁomé.fqy”him‘in the -
I'CaYﬁén'Is;ands; Tﬁe:suit was‘dismiséed forvlack‘§f1§ersoﬁ$l

' f jurisdiction; The respondent’s appéal was denied.by»the‘C6urt‘of




Apﬁea;s‘fér‘the First Circﬁit. On Apri1 26, 2006, ‘the respondent
’fiied a‘new complaint against‘the same contractors in the same
district court (“Ziﬁmer II”). The only'substantive difference

' betwéeﬁ Zimmer I and, Zimmer IT wés that the respondent now
:claimed thét the contractors resided in the Cayﬁan'lslands
instead of Pennsylﬁania. Adaitionally, the‘respondent
miéfepresented to the district courﬁ that the ﬁew complaint
differed.ﬁrom‘the~old complaint in thét it reliéd on‘I§§;9'v.

Manor Care, Iﬁb;,-416 Mass. 763 (1994), when in fact the.

- respondent had specifically reliéd on Tatro in Zimmer I; The
district courﬁ judge, again,'dismissed'the case. Thereaftér,
respondent filed a motion for reconsideratiéh, in which he
kﬁqwingiy made.félée statements.régafding'when the court had
agreed to hoid a hearing'on the motién to dismiss. The.judge
ésSessed Rule 11-9§ﬁctions againsf,thé.respondent.‘

©) count #3 o

.'Beginning in November 2004,ﬁreépondent was hifed by a -
different client aélsucééssor counséi:ih a workérfS'compensatioﬁ
‘claim. At that. time, prédécéssor.counsel.deiiveféd the\fiie»to
.;résﬁondent and sent -a notice of'iien to the.Dépértment éﬁ'
Industrial Accidents (“DiA”), the‘insurerh theAqliént;‘énd to én
éésoqiate‘in respondént’s’officeu In May 2004;'respohdent.sent é‘f
‘ 1e£ter to_predeéeésor éo@néel asking,him toA“identify theiékteﬁt'

éf”his'lien” and invited him to 3resolVe any liénﬁyoﬁ‘may have at



thisitime so as not to‘hinder the case'in the future.” However/
‘despite'respondent’s knowledge ofvthe lien,. in June 2004,
:respondent instructed his associate to draft, and his client to
s1gn, a false affidavit stating:that respondent’s firm had been
the client’s attorney throughout the duratlon of the case.
'Respondent also directed his associate to draft, and his client
‘to sign, a DIAAlien disclosure form ralsely certifying that there
were no outstanding liens on the.Caseﬂ Thereafter, respondent
'accepted a settlement check for’$58.§60‘from the insurance
.company and told the insurance adjuster that he would deal
dlrectly with predecessor ‘counsel to resolve any llen issue. When
. respondent failed to do so, predeceSSOr‘counsel sued respondent:
and was awarded trlple damages under 93A. Durlng that lawsult.
respondent falsely testlfled at a dep051tlon that he had no.
knowledge of the lien.

Discussion

~Although the SupremevJudicial Court retains the ultimate
- authority to ‘determine who may'practice law in the Commonwealth,’

Matter of Prager, 422 Mass. 86 (1996), the board’s findings and

reconmendations are entitled to great weightr Matter of Fordham,-<

423 Mass. 481, 487 (1996)' [S]ubs1d1ary facts found by the Board

"and contalned in 1ts report filed w1th the 1nformatlon shall be

~upheld if supported by substantlal ev1dence o Matter of Brauer,

452 Mass. 56, 66 (2008), quotlng s J.C. Rule 4: 01 § 8(6).




Respondent makes two arguments against the board’s
recommeﬁdation:.<l) the bar disciplinary procedure violated his
due process rights; for which.he is entitled a jury trial,‘and
(2) tﬁe board’s’findings,of<fact are erroneous. As a.threshold
matter, I f£ind the board’s fiﬁdrngs to be supported by
substantiel evidence and'deoline,to credit respondentfs
contenrions in this regard. Additionallyp I adopt the board’s
conclusions of law.? |

Turning tonrespondent/s'due process arguﬁent/ respondent

claims the bar disciplinary proceedings were'mired in procedural

‘error. At the single justice hearing on June 16, 2011,'respondent

‘ !Under Count I, respondent violated: (1) Mass. R. Prof. C.
1.5(b) by failing to explain to his client the basis for his fee
in the eviction matter, (2) Mass. R. Prof. C. 1.15(b) (2) (ii) by

.failing to place in escrow the $13,000; which the respondent had o

deducted from the first personal injury, once the respondent
disputed their deduction, and (3) Mass. R. Prof. C. 1.15(c)&(d)

by failing to account for the $3,000 retainer, which he deducted
from the personal 1njury award and failed to credit to his :
client. Under Count II, respondent violated: (1) Mass. R. Prof.

C. 3.1 and 8.4 (d) &(h) by filing Zimmer II on legal bases that
were unwarranted under existing case law, were frivolous,. were
not advanced in good faith,.and were not based on. a good faith

. argument: for the modification or reversal of existing law,. and
{2) Mass. R. Prof. C. 3, 3(a ) (1) and 8. 4(d)&(h) by know1ngly

" falsely statlng that the partles and court had overlooked

applicable case law and in knowingly falsely stating that the

court had agreed to hold a hearing on the defendant's. motion to

. dismiss after the motion had already been decided. Under Count

- IIT, respondent violated: (1) Mass. R. Prof. C. 3. 3(a)(4),

3. 4(b), and ‘8.4 (c), (@), &(h) by causing or permitting the ‘client's

aff1dav1ts to be prepared and/or filed with the DIA knowing that

‘they were false,.and (2) Mass. R. Prof. C: 3.3(a)(1) & .(a)(4) and

8.4(c), (d),&(h) by intentionally:giving false, misleading, or
deceitful testimony at his deposition that -was part of
predecessor g suit agalnst respondent

5




'opined that: (1) bar counsel did not provide him with adeguate
notice cf discovery, (2) he Was giVen insufticient‘time to
conduct his own discovery and supplement'the record with -
“designate[d]'records.of his choosing,” and (3) -he was not
allOWed to participate'inlselecting the make-up of thenhearing
committee. Respondent suggests the only way to rectlfy these
errors 1s to grant hlm a jury trial pursuant to Part I, Artlcle,
. XV of. the Constltutlon of the Commonwealth. i reject respondent’s
' argument.

In Massachusetts, control and membership of the;bar is the

sole.prerogative ef;the judiciary. In re Opinion of the Justices,
279 Massr'607; 609-611 (;932) (interpreting.Art.~30 of the.
'DeCIaration.of Rights ofﬁthe'Massachusetts~Constitution). Part‘
andtparcel‘of'this'plenaryAauthority is the power ot the |
judiciathto adopt “any procedure in'a'disharment pcheeding'that

it deems appropriate for such a proceeding.” In re Keenan, 313

‘Mass. 186, 204-205 (1943). The only limitation on the judiciary’s

authority(.in.this regard, is the requirement‘that thef“essential'

elements of:notice and opportunity to be_heard must. be.

' preserved.” 'In re Keenan;0313 Mass. 186,}204 (1943).

Here, Respondent was notlfled of the charges agalnst hlm,

had an opportunlty to present evidence and argue his case to the.

'~hear1ng commlttee, was represented by counsel at all relevant

- times, and had‘an opportunlty tOjappeal the hearlng commlttee s




recommendation to the full board and the single justice of this
'Court, which he has done. Respondent’s due process rights were

not violated.

'ﬁevertheless, respondent argued at the hearing before the
‘single justice and in-his pleadings that he is entitled to a jury
trial. Howe&er;'S.J.CQ Rule 4:01; § 8, which governs bar.
disciplinaryiérocedure[ does not provide resoondent with the
.right.to a jury trial. This is dispositive of the issne!2
Moreover, respondent’s reliance on the disciplinaryvprocedure of
Texas, Georgia,'and North Carolina, which“he Claims‘permit.jury

trials in this setting, is misplaced® and, in any event, is non-

*Likewise, Section 3.2 of the Rules of the Board of Bar
-.Overseerg states thdat, “[elxcept where inconsistent with these
Rules, proceedings before hearing committees, hearing panels,
special hearing officers and the Board shall ¢onform generally to
the practice in adjudicatory proceedings under Chapter 30A of the
- General Laws (State Administrative Procedure).” This is

. significant given that G.L. c. 30A, §14 (5) specifically
“indicates that “review shall be conducted by the court without a
jury.” Although neither the board’s rules or Chapter 30A are
binding on'this Court, the board’s de facto procedural reliance

- on this statute does reinforce the conclus1on that respondent is

‘not entitled to a jury trial.

> Texas law prov1des that "[1]n a DlSClpllnary Actlon, either .

: the Respondent or the Commission shall have the right to a jury
trial upon timely payment of the requlred fee . . . The

Complalnant ‘has no right to demand a jury. trial." Tex. Gov t Code»‘

Ann. T.2, Subt. G, BApp. A-1, Disc. Proc. 3.06 (empha81s added)..
. Georgia law provides that while "former Bar Rules 4- 214, 4-215,
- and 4-216 prev1ously provided procedures for jury trlals-.

4;Vjury trials’ are no longer permissible in disciplinary proceedlngs.

.o " In re Ervin, 271 Ga. 707, 708 (1999).. North Carolina does
. not recognize a. jury trial in disciplinary proceedings as a state
. constitutional right, North : Carolina State Bar v. DuMont, 304 ‘
"'N.C. 627, 640-641 (1982), and the North Carollna leglslature has

.’«7 o




binding:on this Court.
Turning now to the appropriateness of the sanction, the
Court’svprimary concern is “the'effect upon, and perception of,

the public and the bar.” Matter of Finnerty, 418 Mass. 821, 829

(2008) . In determining “what measure of discipline is necessary

:A to protect the public and deter other attorneys from- the same

behayior/” In re Crossen, 450‘Mass. 533, 573 (2008) (internal
qdotation marks omitted), the Court must oonsider‘“whether tne
jndgment is markedly disparate from those'ordinarily'entered by
the various'single justices.in'Similarlcases,f keeping in mind
that each case~must be decided‘on.its ownimerits. Matter of
Altex, 389.Mass: 183, 156 (1983). |

As noted by the board; Respondent’s most. serious offenses
‘Qere his misrepresentations‘to;the federal_court,~his filing,of.a_
frivolous oase; and his misrepresentations under oath in state
‘}court. The standard sanction for intentionaltor knowing .

- misrepresentations to a court, such as respondent’s false

'assertion toﬂthe federal court'that Tatro had not been considered

in Zlmmer I and his false statements regardlng the schedullng of

a hearlng,‘ls.a one-year.suspen81on. Matter of,MCCartny, 416

also repealed the statutory rlght to a jury trlal in bar

' .discipline cases. Seé 1975 N.C, Sess. Laws .Ch. 582 (repealing

'N.C. Gen. Stat. § 84-28 ). Thus, Texas only permits such practice
where an offending attorney pays a fee, and Georgia and North

. Carolina have abolished jury trials-in bar dlSClpllnary
'ﬂproceedlngs long ago



Massf-423, 423 (1993) (one year suspension for eliciting false
‘ téstimony, introducing false documents and failing to correct the

record); Matter of Neitlich, 413 Mass. 416, 423-424 (1992) (one

year éuspensioﬁ for perpetrating a fraud on the court by .‘
misrepresenting:the terms of the client’s pending real estate
-transaction); Méreovér, thé filiné of a,frifolous lawsuit and
falsé and Misieading affidavits coupled with a history of
.disciplinéry action has eérned a thfee yeaf suspension. In re
‘Kérlinsky, 428 Mass. 656 (1999)}aThe presumptive sanction for a
knowing ﬁisrépresenﬁation'made'under éath, such as fespondént’s 
misrépresentation during his deposition in_tHe lien action,'is a

two year suspension. Matter of Shaw, 427 Mass. 764 (1998) (two—

vear sus?ensiqn fbrpfalse testimony in court, a false affidavit,
and false opinion letters under oath).

- In this case, additional aggravating factors weigh in favor

of'a heightened sanction. In re Crossen, 450 Mass. 533, 580
(2008) . First, the respondent failed to acknowledge any of his.

‘misconduct in any. of the three counts'presented. Matter of .

EiSenhauer} 426 Mass. 448, 456. (1998) . Second, theArespondent,

engaged in multiple acts of misconduct. Matter of Saab, 406.Mass. '

" 315, 326-28 (1989); Third, the réspondent’s'misconduét was

motivated by his own financial interests. Matter of Pike, 408
Mass:. 740, 745 (1990). Fourth, the ‘respondent’s testimony at the.

-disciplinary hearing lacked candor and contained knowing .




misrepresehtations. In re Crossen,'450 Mass. 533, 580 (2008) .
Fifth, the respondent’s substantial experience in the practice of

law (he was admitted to practice law in 1963) aggravated his.

‘misconduct. Matter of Ldonqo, 416.Mass. 308, 311-312 (1993)..
Finally, respondent’s continuedréfusaivto return'the $3,000
rétainef under Count I openly défies the board's_findingé and
réinfdrces the appropriateneSS‘Of indefinite sus?ension. See In
Re Murray, 455'MassL 872, 887-888 (zoio)(holdiné that where an
'attornéy fails ﬁo'cqnvinée'fhat funds are missing by virtue of
negligence rathér.than purpose, deprivatién will be.présumed, and
a sanction‘of disbarmeﬁt or indefinité suspension will be |
imposed). |

Moreover( reépoﬁdent has‘noﬁ'presénted any “spécial”

" mitigating fadtqfs, which might otherwise have reduced.his 4

fsaﬁction. In re Crossen, QSOIMass;.533, 577 (2008)(§pééial‘
vmitigatin§ féctor;wheré undué.deiay in the prosecution of é
diséiplinary matter} sﬁbstantially p?ejudices Ehé~d¢fense'or.
causes publié-oppfbbriQM)} In re Finnefan, 455 Mass. 7225‘736

n.20<(2010)(sefious'physical bf'psychological coriditions.

~affecting the attorheyls capacity to act in accbrdanée.with 1egalv

and ethical obligations constitutes special mitigating factor).
: Ra;her; respondent(é~reliance on his community’involvemeﬁt, his

¢Xpérience in the practice .of law, and his veneratibn by his

‘peers and the judiciafy‘amount to'“ﬁypicél” mitigating factors;




which~ere given‘little‘weight, Matter of Alter, 389 Mass. 153,

157 (1983).*

Disposition

In light of'the'foregoing, an order shall enter indefinitely '

"suspending the reepondent from the practice of law in
Massachusetts. The respondent may petition for reinstatément
- beginning three momnths prior to five years from the effective

date of the order{offsuspehsion. S.J.C. Rule 4:01, § 18 (2) (b).

Robert J. Cgrd
Asgsociate Jusfice

ENTERED: Y41y 6, 2011

o Respondent’s claims regarding his reputatlon have been
refuted in multlple ‘court decisions and orders. Gargano & Assocs.
v. Swider & Assocs., 55 Mass. App. Ct. 256 (affirming summary .
judgment on G.L. c. 93A arbitration award in favor of defendarits
against both Gargano - -and law firm for failure to pay contractor) ;
Gargano & Assocs. v. Mass. Comm. Against Discrimination, 74 Mass .
App. Ct. 1128 (2002) (finding that law firm failed to provide
reasonable accommodation to a temporarily disabled employee and
wrongfully terminated her employment); Gargano vs. Barnstable -
Conservation Comm’n, Superior Court, No. MICV2003-03141 (July 14,
2008) ' (noting the ten-year period of ongoing litigation and.
~order1ng Gargano to cease unauthorized activity within protected
wetlands area) ; Thomas Graves Landlnq Condominium Trust vs.
‘Gargano, Supeérior -Court, Nos. MICV2004 04613, SUCV2004-05018
(June 16,.2008) (noting Gargano's “wholly non-credible trlal
testimony” and ordering him to.pay $230,408 for a “knowing and

-1ntentlonal” consumptlon of unbllled heatlng gas between 1996 and

2004)
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